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FINANCIAL SERVICES AND GENERAL
GOVERNMENT APPROPRIATIONS FOR 2014

TUESDAY, MARCH 12, 2013.

U.S. SECURITIES AND EXCHANGE COMMISSION
WITNESS
CARL W. HOECKER, INSPECTOR GENERAL

Mr. CRENSHAW. The meeting will come to order.

Today we are going to hear from Inspector General Carl Hoecker.
He and I have known each other from my time as Chair of the Leg
Branch Subcommittee when he was the Inspector General for the
U.S. Capitol Police. So I am pleased to welcome him back and hope
that we will continue our great working relationship.

Inspector Hoecker was just appointed about 1 month ago in this
new position. So we appreciate you coming up so quickly to testify,
having just started your new position. We are anxious to hear what
you have planned for your office.

This subcommittee has distinct jurisdiction over a diverse group
of agencies, and many of those have a profound impact on Amer-
ican lives. The SEC is one of those agencies. It has the unique task
of protecting investors, maintaining fair and efficient markets, and
encouraging capital formation. This is a tall order. Having an effec-
tive Inspector General conducting oversight over an agency as large
and as important as the SEC is obviously very critical.

Since 2001, Congress has provided the SEC with additional regu-
latory tools, and we have more than doubled the commission’s an-
nual appropriations. And yet the agency missed the Madoff and the
Stanford Ponzi schemes; the agency has made expensive mistakes
with regard to their leasing authority; and they have made waste-
ful decisions with regard to their procurement and contracting.

And so, Mr. Inspector General, you are our eyes and ears. You
are the watchdog of the taxpayers. So it is my expectation that
your office is actively looking for improvements and efficiencies
within the SEC to make sure that our taxpayers’ dollars are being
spent efficiently. So we look forward to hearing your testimony,
and look forward to hearing the answers to our questions.

Before I ask you to proceed, I would like to call on Ranking Mem-
ber Serrano for any opening statement he might have.

Mr. SERRANO. Thank you, Mr. Chairman.

And I would also like to welcome Mr. Hoecker, the new inspector
general for the Securities and Exchange Commission to testify be-
fore the subcommittee.
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I believe this may be your first time testifying before Congress
in your new position. So we promise to be gentle and sweet and
charming.

In recent years, the SEC has received numerous new responsibil-
ities and has received an increased budget from this subcommittee
to help deal with those responsibilities. Your office has the impor-
tant job of making sure that those new resources are being used
effectively and efficiently. And that the SEC is properly performing
its job of protecting investors and consumers. I know, in the past,
the OIG’s office has been very responsive to questions from this
subcommittee on these sorts of issues. And as we move into the fis-
cal year 2014 budget cycle, I hope we can continue this productive
dialogue.

Unfortunately, we cannot go through these hearings without dis-
cussing sequestration, which, according to the CBO, will reduce our
gross domestic product by six-tenths of a percentage point in this
year alone. Moreover, the sequester is going to severely impact the
ability of agencies, like the SEC, to perform the basic functions
that the American people expect of them. I am very concerned that
as a result of sequestration, we are reducing resources for the SEC
at the very time we are asking them to take on more work through
the continued implementation of Dodd-Frank.

Sequestration is being compounded by the proposed continuing
resolution for fiscal year 2013, which it appears will not provide ad-
ditional funding to the SEC. We need to make sure the SEC has
sufficient resources to guard our financial markets against fraud
and abuse. I am interested in learning more about what your office
will be doing to monitor the effects on the SEC and how you will
analyze whether your agency has sufficient resources to do the job
we have given them.

Sequestration issues are also likely to affect the operation of the
OIG’s office as well. Although you have only been in your new posi-
tion for a short time, I hope you will be able to detail for us the
impact of the sequester on your increasingly large mission as well.
So we welcome you and we look forward to your testimony.

Thank you, Mr. Chairman.

Mr. CRENSHAW. Thank you.

So, Mr. Hoecker, we would now like to call on you to make an
opening statement. If you could limit that to 5 minutes or less, it
will give us more time to ask you questions, and we will accept
your written statement for the record. Please proceed.

Mr. HOECKER. Thank you.

Good afternoon, Chairman Crenshaw, Ranking Member Serrano,
members of the subcommittee. Today it is my privilege to introduce
myself as the newly appointed inspector general for the Securities
and Exchange Commission.

In my testimony, I am representing the Office of Inspector Gen-
eral, and the views expressed are my own and my office’s and do
not necessarily reflect the views of the Commission or any Commis-
sioner. Despite the constrained fiscal environment facing our Na-
tion, we feel that the aggregate budget request for the operations
of OIG for fiscal year 2014, which is $7.8 million, is justified as we
continue to focus on improving agency programs through audits of
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programs and operations, emboldening staff and integrity, agency
integrity by investigating allegations of misconduct.

As the SEC strives to ensure confidence in our capital markets,
we continue working with the Commission to assist it in its mis-
sion to protect investors, maintain fair, orderly, and efficient mar-
kets, and facilitate capital formation. I envision that with my expe-
rience in investigations and forensic accounting, I will effectively be
the eyes and ears of Congress and be a steadfast independent advi-
sor for the commission.

I would like to begin my remarks by briefly discussing the role
of the OIG and its oversight efforts for the next few years. The OIG
is an independent office within the SEC that conducts audits of
programs and operations and investigations into misconduct by
agency staff, and contractors. Our office, in accordance with the IG
Act of 1978, as amended, does not set policy for the SEC nor make
substantive determinations regarding the Commission’s program
functions or budgetary process; rather, our mission is to promote
integrity, efficiency, and effectiveness of programs and operations
and to report our findings and recommendations to the agency and
to Congress. Since my appointment as IG for the SEC last month,
the OIG investigative and audit units have continued vigorous
oversight over the SEC.

The Office of Audits includes six auditors who report to the As-
sistant IG for Audits. During fiscal year 2012, the OIG issued eight
audit reports involving matters critical to the SEC programs, in-
cluding cost-benefit analyses conducted for six rulemakings pursu-
ant to Dodd-Frank, the SEC’s continuity of operations, and record
management practices. The reports contained 102 recommenda-
tions with which the agency fully concurred. We also saw closures
of 155 recommendations from OIG reports issued during and prior
to fiscal year 2012. In this current fiscal year, our audit function
has issued one audit report, issued five draft reports to SEC man-
agement and continues to work on five additional assignments.

The SEC Office of Investigations includes six investigators who
report to the Assistant IG for Investigations. Notwithstanding the
small size of the investigative staff, the Office of Investigations has
conducted numerous investigations and inquiries involving viola-
tions of statutes, rules, regulations, and other misconduct. In fiscal
year 2012, OIG received 535 complaints, and opened 10 investiga-
tions, and 45 preliminary inquiries based on those complaints. In
the same time period, the OIG concluded 15 investigations and 75
preliminary inquiries, resulting in 5 referrals to the Department of
Justice and 11 referrals to agency management for consideration of
administrative action. To date, in fiscal year 2013, the OIG has re-
ceived approximately 220 complaints, has opened 7 investigations,
8 preliminary inquiries, and has concluded three investigations and
20 preliminary inquiries.

I believe that the SEC’s mission of protecting investors; main-
taining fair, orderly and efficient markets; and facilitating capital
formations is more important as ever. As our Nation’s securities ex-
changes mature into global for-profit competitors, there is even
greater need for sound market regulation. At the same time, the
SEC has responsibility to utilize government funds in an efficient
and effective manner. And, the OIG intends to remain vigilant to



4

ensure that scarce government resources are utilized wisely and
cost effectively, and that instances of fraud, waste, and abuse are
eliminated. I appreciate the interest of the subcommittee in the
SEC and my office. I believe that the subcommittee’s and the Con-
gress’ continued involvement with the SEC is helpful to strengthen
the accountability and effectiveness of the commission. And this
concludes my verbal statement, and I am happy to answer any
questions you may have. Thank you.
[The information follows:]
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Introduction

Mister Chairman and Members of the Subcommittee, today it is my privilege to
introduce myself as the newly appointed Inspector General of the U.S. Securities and
Exchange Commission (“SEC™). In my testimony, | am representing the Office of
Inspector General {(“OI1G™). The views expressed are those of myself and my office, and
do not necessarily reflect the views of the Commission or any Commissioners.

Despite the constrained fiscal environment facing our nation, we feel our
aggregate budget request for the operations of the OIG for Fiscal Year 2014 ($7.848
million) is justified as we continue to focus on improving agency programs and
operations through audits, evaluations, and reviews, while emboldening staff and agency
integrity by investigating allegations of employee and contractor misconduct. As the
SEC strives to ensure confidence in our capital markets, we continue working with the
Commission to assist in its mission to protect investors, maintain fair, orderly, and
efficient markets, and facilitate capital formation. [ envision that with my experience in
investigations and forensic accounting, I will effectively be the “eyes and ears” for
Congress and be a steadfast and independent advisor for the Commission.

Role of the OIG

I would like to begin my remarks by briefly discussing the role of my office and
the oversight efforts we anticipate for the next few years. The OIG is an independent
office within the SEC that conducts audits of programs and operations of the Commission
and investigations into allegations of misconduct by agency staff and contractors. Our
office, in accordance with the Inspector General Act of 1978, as amended, does not set

policy for the SEC nor make substantive determinations regarding the Commission’s
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program functions or budgetary process. Rather, our mission is to promote the integrity,
efficiency, and effectiveness of the programs and operations of the SEC, and to report our
findings and recommendations to the agency and Congress. Since my appointment as
Inspector General of the SEC last month, the OIG’s investigative and audit units have
continued vigorous oversight of the SEC.
SEC OIG Audits, Including Audits of Rulemaking Cost-Benefit Analyses

The Office of Inspector General’s Office of Audits is comprised of six auditors
who report to the Assistant Inspector General for Audits. During Fiscal Year 2012, the
OIG issued eight audit and evaluation reports involving matters critical to SEC programs
and operations, including the cost-benefit analyses conducted for six rulemakings made
pursuant to the Dodd-Frank Act (as discussed further below), the SEC’s continuity of
operations program, and records management practices. The reports issued contained
102 recommendations with which the agency fully concurred. We also saw the closure
of 155 recommendations, from OIG reports issued during and prior to Fiscal Year 2012.

On June 13, 2011, the OIG released an audit report entitled, “Report of Review of
Economic Analyses Performed by the Securities and Exchange Commission in
Connection with Dodd-Frank Act Rulemakings. In that report, the O1G reviewed the
cost-benefit analyses performed by the SEC in connection with six specific rulemaking
initiatives pursuant to the Dodd-Frank Act. The OIG concluded that the SEC had
conducted a systematic cost-benefit analysis for each of the six rules, but found that the
level of involvement of the Division of Risk, Strategy and Financial Innovation (RiskFin)

varied considerably from rulemaking to rulemaking.
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On January 27, 2012, the OIG issued an additional report entitled, “Follow-up
Review of Cost-Benefit Analyses in Selected Dodd-Frank Act Rulemakings.” In the
second review, the OIG’s objectives were to assess whether the SEC was performing
cost-benefit analyses for rulemaking initiatives that were statutorily required under the
Dodd-Frank Act in a reliable manner, and to determine whether areas existed where
rigorous cost-benefit analyses were not performed and where best practices could be
identified to enhance the overall methodology used to perform cost-benefit analyses. In
the follow-up report issued on January 27, 2012, the OIG found that although the SEC is
not subject to a specific statutory requirement to conduct cost-benefit analyses for its
rulemakings, it is subject to various statutory requirements to consider factors such as the
proposed rule’s effects on competition and the needs of small entities.

The second report also noted that the previous SEC Chairmen had committed to
Congress that the SEC would conduct cost-benefit analyses in connection with its
rulemaking activities, and that the agency had made a practice of performing such
analyses in its rulemakings. Furthermore, the OIG found that to the extent that the SEC
performs cost-benefit analyses only for discretionary rulemaking activities without a pre-
statute baseline, the SEC may not be providing a full picture of whether the benefits of a
regulatory action are likely to justify its costs and which regulatory alternatives would be
the most cost-effective. We also noted that some SEC Dodd-Frank Act rulemakings
lacked clear, explicit explanations of the justification for regulatory action. The report
found that a more focused discussion of market failure in cost-benefit analyses would
identify the rationale for regulation more clearly to Congress, the general public, and the

SEC itself. Finally, the review found that although some of the SEC’s Dodd-Frank Act
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rulemakings may result in significant costs or benefits to the Commission itself, internal
costs and benefits were rarely addressed in the cost-benefit analyses.

Based on the results of the review, the report made several recommendations for
improvements to the SEC’s practices. SEC management concurred with all but one of
the report’s recommendations; however, they took actions sufficient for OIG to close all
the recommendations in the report.

SEC OIG Investigations

The SEC OIG’s Office of Investigations is comprised of six investigators who
report to the Assistant Inspector General for Investigations. Notwithstanding the small
size of the investigative staff, the Office of Investigations has conducted numerous
investigations and inquiries into alleged violations of statutes, rules and regulations, and
other misconduct by Commission staff and contractors. In Fiscal Year 2012, the OIG
received approximately 535 complaints, and opened 10 investigations and 42 preliminary
inquiries based upon those complaints. In this same time period, the OIG concluded 15
investigations and 75 preliminary inquiries, resulting in 5 referrals to the Department of
Justice and 11 referrals to agency management for consideration of administrative action.
To date in Fiscal Year 2013, the OIG has received approximately 220 complaints, has
opened 7 investigations and 8 preliminary inquiries, and has concluded 3 investigations
and 20 preliminary inquiries.

The investigative reports issued by the OIG during FY 2012 and FY 2013 have
addressed a wide variety of allegations, including alleged procurement violations and
conflicts of interest, misuse of government resources, security violations, fraud and

falsification of benefits documents, unauthorized disclosure of nonpublic information,
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and prohibited personnel practices. Most significantly, in August 2012, the OIG issued a
report of investigation concerning various information technology security violations and
mismanagement within a lab in the SEC’s Division of Trading and Markets.
Specifically, the OIG’s investigation found that since 2006, lab staff had spent over $1
million dollars on computer equipment and software with little oversight or planning, and
that a significant portion of the equipment and software purchased was unnecessary or
never used. We also found that some of the lab’s equipment was taken home by lab
employees and used primarily for personal purposes, and that some equipment was
purchased based on misrepresentations made by lab staff in contacting documents. The
OIG investigation further found that lab staff violated SEC information technology
security policies and took laptops without proper encryption and virus protections on
inspections. SEC management promptly began to take action to address the OIG’s
findings. We are currently completing a follow-up investigation to review management’s
response to the OIG’s report and to determine whether any sensitive information was
compromised as a result of the identified security violations.
Conclusion

I believe that the SEC’s mission of protecting of investors, maintaining fair,
orderly, and efficient markets, and facilitating capital formation is more important than
ever. As our nation’s securities exchanges mature into global, for-profit competitors,
there is even greater need for sound market regulation. At the same time, the SEC has a
responsibility to utilize government funds in an efficient and effective manner. The OIG
intends to remain vigilant to ensure that scarce government resources are utilized wisely

and cost-effectively, and that instances of waste and abuse are eliminated.
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I appreciate the interest of the Subcommittee in the SEC and my Office. 1 believe
that the Subcommittee’s and Congress’s continued involvement with the SEC is helpful

to strengthen the accountability and effectiveness of the Commission. Thank you.
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Carl W, Hoecker, CPA/CFF, CFE
Inspector General, U.S. Securities and Exchange Commission

Carl W. Hoecker is an accomplished professional with more than 30 years of
experience in federal law enforcement and accounting. He has supervised and
conducted specialized financial investigations, forensic audits and reviews, and led
fraud prevention and business process improvement efforts in the U.S. military and
federal civilian agencies.

On Feb. 11, 2013, Mr. Hoecker was appointed as the Inspector General (IG) of the
U.S. Securities and Exchange Commission (SEC). As IG, Mr. Hoecker leads a team
of auditors, investigators, and administrative staff to fulfill the mission of the SEC
Office of Inspector General (OIG) to promote the integrity, efficiency, and
effectiveness of the SEC’s programs and operations.

In 2006, Mr. Hoecker was appointed the first IG for the U.S. Capitol Police. As a
result of his leadership, the Capitol Police OIG is relied upon as a trusted, steadfast
advisor to the Chief of Police, Capitol Police Board, and Congress. During Mr.
Hoecker’s tenure, the Capitol Police OIG conducted extremely sensitive
investigations and audits, identified weaknesses, and made recommendations to
improve internal controls and ensure government funds were spent wisely.

Mr. Hoecker began his career with the U.S Army in 1976 as a military policeman,
later becoming a special agent and warrant officer for the Army Criminal
Investigations Command. During his last assignment in the Army, he was a
member of an investigative unit charged with investigating procurement fraud and
fraud prevention measures within the classified community. In 1992, he joined the
1G community as a criminal investigator, later becoming Deputy Assistant Inspector
General for Investigations at the U.S. Treasury OIG.

Mr. Hoecker graduated from Governor’s State University with a Bachelor of Arts
degree in Business Administration and has a Master’s degree in Systems
Management from the University of Southern California. He is a Certified Public
Accountant (CPA), Certified Fraud Examiner, Certified Government Financial
Manager, and is Certified in Financial Forensics. Mr. Hoecker serves as the
chairman of the Investigations Committee for the Council of Inspectors General for
Integrity and Efficiency and is a member of the Virginia Society of Certified Public
Accountants and the American Institute of CPAs.
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Mr. CRENSHAW. Thank you, Mr. Hoecker.

Let me start by asking you a little bit about the sequester and
the impact that it has. I think everybody knows that we have been
struggling here in Congress along with the executive branch to try
to get a handle on some of our debt and some of the deficit. We
raised taxes back at the first of this year. We are working on tax
reform. We are working on entitlement reform. We have still got
a ways to go. One of the good things I think we would all agree
on this subcommittee and our full Appropriations Committee is,
from 2010 to 2012, we actually reduced discretionary spending. We
made some tough choices, and spending went down $95 billion.

But here we are in a situation where we have a continuing reso-
lution. I think we all agree on this subcommittee, that is not the
best way to run the railroad. It kind of throws out all the work that
we put in last year. And we still haven’t resolved some of the
issues related to the Budget Control Act, finding that extra $1.2
trillion. So here we are with a sequester.

Once again, I think most would agree that if you have to cut
spending, and not everybody agrees that you do, but I think re-
gardless of how you feel about it, we would all say across-the-board
cuts are really not the best way to do it. They ought to be targeted.
They ought to be smart. We ought to look at priorities: Things that
are being wasted, we ought to cut; things that are being done well,
we ought to increase.

So here we are, and we still don’t have a budget yet from the ex-
ecutive branch. But we appreciate you being here to talk about
some of the issues that are before us.

So, in that regard, I would love to know what—even though you
are brand new, and I am sure you are working night and day—
what would you say the impact of the sequester has been so far,
just on your little corner of the world, as Inspector General? And
then maybe if you can make a comment on how you think it has
impacted the full SEC. Equally as important, I would love to know
what you think about these cuts, as it relates to your part of the
world, to the agency. When you have to go through these kind of
cuts that are going to amount to about 5 percent, about 8 percent
to the Defense Department, does that make you try to conduct your
business even more efficiently? Because you have to live with that;
we don’t know how long it is going to be. Please comment on the
impact it might have had on you already, and what do you think
the impact will be as you move forward?

Mr. HOECKER. Yes, sir. Well, one of the first things I found when
I took over the job a month ago is that I needed to get a handle
on how sequestration will affect my office. And good or bad, we
found that for the OIG, it will not have furloughs this fiscal year,
due to the fact that we are down—we need to hire eight people. So
we had some folks leave and things like that. So, from that per-
spective, there is sufficient salary lag, if you will, that it won’t af-
fect my office.

The second thing I wanted to find out, at least in terms of if
there is going to be any shut down within the SEC or layoffs, fur-
loughs, was to ask the CFO. So I had a visit with the CFO either
my second or third week, and he assured me that the sequestration
will result in no furloughs or reductions in force at the SEC.
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In terms of any impact on the program and delivering the regula-
tion, et cetera, sir, I don’t have any body of work to support that,
and I will have to blame that on my newness in terms of reduction
of budget and if there is going to be any negative effect on the pro-
gram itself, sir.

Mr. CRENSHAW. Do you think overall it motivates you and your
agency to just try to be more efficient? I would think that is the
case.

Mr. HOECKER. Well, what I always try to do, sir, if Congress sees
fit to give me a certain amount of money. And I need to make it
work.

Mr. CRENSHAW. Got you.

Mr. HOECKER. Need to deliver the mission.

Mr. CRENSHAW. I got you.

One other quick question. The one concern I hear about the rule-
making process, and again this is more SEC, but as you look at
how they make rules, the two big concerns, it seems to me, are,
number one, how they use the cost-benefit analysis in their rule-
making. Over time I have heard that that is lacking in some cases.
And the other concern that people have about rulemaking that the
Commission does, is that they undertake rulemaking not so much
that is required by, say, Dodd-Frank or some other statute, but
they have taken up nonstatutorily required rulemakings. I think
the prior Chairman talked about rules relating to money market
funds, and the new Chairman is said to be interested in campaign
contributions, things that aren’t necessarily a priority from the
standpoint of the statute. I just wondered if you had a chance to
look at some of these concerns—particularly the cost-benefit anal-
ysis. Can you comment on that? Have you taken a look at these?

Mr. HOECKER. Yes, sir. I have taken a look at the work that we
have done. And about—we have issued two reports on rulemakings,
and we are currently underway with another phase, two-phased
approach.

What this current two-phased approach that is ongoing in audit
is that the former chair committed to, there is a guidance memo
on including cost-benefit analysis with rulemaking. And she had
committed that the agency, the commission would implement that.

So we are doing an audit to the extent to find out where they
documented that, how it looks and what kind of cost-benefit anal-
ysis they have looked at. There are other certain objectives that I
can share with you. But that is kind of the big picture that we are
looking at right now.

Mr. CRENSHAW. Thank you very much.

Mr. HOECKER. And that we have committed to issue that final
report at the end of April. So I will go ahead on record saying end
of April. But I will also go on record to say that I want to make
sure I am comfortable with it before I release it. So if it is a week
late, I will take the wrath, but I want to make sure I am com-
fortable with the product.

Mr. CRENSHAW. Great. Thank you very much.

Mr. Serrano.

Mr. SERRANO. Thank you, Mr. Chairman.
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We know, sir, that your role as IG has certain responsibilities
and areas that you cover. But, of course, you recommend to the
SEC certain things.

And in view of the fact that the SEC has not received what the
President has asked for in the last couple of years, that the Senate
bill introduced yesterday does not provide any funding above 2012,
and sequestration, how confident are you that the SEC can tackle
the many challenges that it faces? And, more importantly, in your
case, can they fully implement your recommendations?

Mr. HOECKER. Well, I would say that they are going to have to
make it work, sir. I have only been there for 4 weeks. And I don’t
have a body of knowledge to analyze the impact of keeping it at
the 2012 level.

But I would just say they will make it work. The folks that I
have met are very committed to the mission. If they requested a
certain amount, that is what they felt they needed. I just can’t an-
swer the delta and what the effect of the delta would be, sir.

Mr. SERRANO. Now, we know it is somewhat if not very unfair
to ask you after 4 weeks to have a full picture, and you have made
that clear, and we understand that.

But in those 4 weeks, are there any areas you have seen where
the budget of the SEC would be hit hard and would impair them
from moving forward with some things that you may know at this
p}(;int early on? And realize it is not a full analysis, but just some-
thing.

Mr. HOECKER. I haven’t looked at the budget in detail, sir, so I
don’t know if I could give you an answer on that.

Mr. SERRANO. All right. And on your particular—the work you
have to do, you say you will make it work.

Mr. HOECKER. Yes, sir.

Mr. SERRANO. But certainly making it work and hoping it was
different are two different things. We are here as appropriators,
not all the time to suggest cutting the budget. I know that sounds
strange. We also want to invest every so often.

Mr. HOECKER. Yes, sir.

Mr. SERRANO. So you shouldn’t shy away from telling us “I would
like to see this happen in my particular agency.” And I just want
you to keep that in mind.

But after 4 weeks, I guess you can’t tell us, other than you will
make it work what other, how the budget will hurt you in your
ability to make your recommendations?

Mr. HOECKER. Well, sir, in terms of my budget, I will be coming
back for the next budget request with a business analysis. Because
from my particular office, I would like to compare the sister and
brother financial OIGs, such as the Federal Deposit—FDIC, Treas-
ury, to see if we are the right size or not. My sense is that we are
not the right size, that we need to grow. But I am not prepared
right now with a business case to ask for logical support for that,
sir.

Mr. SERRANO. Okay. Thank you, Mr. Chairman. I know we have
other members who want to ask questions.

Mr. CRENSHAW. Mr. Womack.

Mr. WoMACK. Thank you, Mr. Chairman. And appreciate the wit-
ness’ testimony here this afternoon.
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I want to go back to what the Chairman talked about just a
minute ago in the case of rulemaking and particularly as it con-
cerns the Jobs Act. We passed that nearly a year ago. And it re-
quired that rules be adopted within a year. And, of course, we
know what calendar month we are in now, March of 2013. I recog-
nize you have been on the job a short period of time. But in your
brief time, can you elaborate on why it takes the SEC so long to
implement rules, rulemaking responsibilities? And if this has come
to the attention of the IG in the past, based on your research.

Mr. HOECKER. The only issue, sir, that has come to our attention
was the economic—economic cost-benefit analysis, which was re-
quested by the House Government Oversight Committee. That was
brought to our attention.

But in terms of the agency not being able to meet the deadlines,
I don’t know where to go with that to give you a concrete analysis.
But my sense would be that Dodd-Frank significantly changed the
mission of the Securities and Exchange Commission. I don’t know
what that means in their world. But all I know is kind of studying
right now with this job, studying for the job interviews when I was
talking to the commissioners, and I do know that Dodd-Frank
changed the mission somewhat in terms of adding rulemakings.
And to the extent that these rulemakings and the level of effort
that that is going to take, I just can’t answer that, sir.

Mr. WoMACK. I think mainly what I am looking for is maybe
some speculation and opinion, qualified or unqualified, based on
your short amount of time as to, is it a resource problem? Is it a,
for lack of a better term, a denial problem, that we are in denial
that this is something that we have to perform on a certain time
scale? And I suppose I would be remiss if I didn’t characterize my
question in the same framed context I would about the delay on
getting the President’s budget. Is it okay for the Federal bureauc-
racy to ignore the desires of Congress and miss important dead-
lines or timelines that we have established through our—through
enacted law?

Mr. HOECKER. I think it is important that if Congress gives
somebody a deadline, that they meet it.

But I also realize when you change an organization, when you
change an entity, it is not easy to change, particularly if you are
the size of the SEC. So I would—my opinion, which I will qualify
as new-guy opinion, sir—that it would be a mixture of the appro-
priations level combined with changing the agency. Because I al-
ways say, when you change an agency, it is like steering a battle-
ship. So it has to happen gradually, not that it has to, but it hap-
pens gradually. We all want it sooner. But I think the nature of
change within a large organization, that is what we see.

Mr. WoMACK. Would it be your testimony that based on your ini-
tial observation that it would not be a resource problem nec-
essarily?

Mr. HOECKER. I don’t know what it would be, sir, because I don’t
have a body of knowledge to support that. And I would not want
to kind of walk on that plank, if you will. But my sense is, I guess
it would be a sense, it would be a mixture of a change, changing
an agency’s mission significantly, and funding it appropriately.
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Mr. WoMACK. Finally, there has been a lot of talk about our po-
tential vulnerability to cyber. And I want to just kind of throw you
out on the table for you to comment about. Obviously, if our coun-
try, which is attacked every day thousands and thousands of times
for various purposes, various reasons, are we pretty confident—not
confident, concerned about our vulnerability from purely the SEC’s
standpoint on potential cyber—cyber warfare?

Mr. HOECKER. I think we should be concerned overall, I mean,
all government for the cyber warfare. I don’t think we—I think the
defense is just—it takes a lot of resources, it takes a lot of skill.
So I don’t think anybody’s out of the woods in terms of not being
a target threat of a cyber threat.

Mr. WoMACK. Mr. Chairman, I will yield back my time.

Mr. CRENSHAW. Mr. Quigley.

Mr. QUIGLEY. Thank you, Mr. Chairman.

Good afternoon.

Mr. HOECKER. Good afternoon, sir.

Mr. QUIGLEY. I think the SEC as an agency, like most knows, it
can do better. But if we are talking about the size of agency com-
pared to the task at hand, I think it is at least fair to, as you did,
notice that Dodd-Frank changes and adds responsibilities that are
pretty significant and pretty important. But I also think it is fair,
if we are talking about large budgets and bureaucracies, to remem-
ber who they are regulating. This is a—their budgets dwarf any-
thing—a more fair question is can the agency possibly keep up
with those companies that they are asked to oversee. Particularly
with sometimes the amnesia of why we needed Dodd-Frank, what
tipped off the near collapse of our financial system, in your mind?

Mr. HOECKER. Well, I do think in general, the industry is way
ahead of government in terms of IT. And so if you take the IT and
if you look at even high-frequency trading or things like that,
where there are nanoseconds of difference, there is a catch-up for
government agencies to worry about. And I think traditionally we
have—we have lagged behind.

Mr. QUIGLEY. In your mind, how is the SEC doing now in their
attempts to catch up on the technology side? I mean, granted, they
are not going to get a big budget as they think they need or per-
hlaps rr)leed. So can they catch up on the technology side or come
closer?

Mr. HOECKER. I think they can come closer. I think they have
some work to do. I don’t have specifics in terms of they need to do
X, Y, and Z. But I am sure that there are some improvements they
can make and should make. And as we factor in our audit planning
for next year, I am sure that we can look at some of that stuff.

Mr. QUIGLEY. And in looking at the politics of cost-benefit anal-
ysis, I am sure as you oversee what the SEC tries to do, you recog-
nize that some of these costs and the type of analysis are really
hard to capture. And some of the benefits equally difficult to cap-
ture.

I mean, how much does a rule which helps protect the public’s
trust in the investment system have a value? I mean, how much
more does it in your mind—is it at least a difficult task to at least
recognize that the public’s trust matters? And I am not sure how
you quantify an element like that.



18

Mr. HOECKER. I am not sure how you quantify that either. But
I know that the SEC has economics folks and continues to try to
hire folks in that capacity. But I think the rulemaking is that you
have to—you have to try and then you have to at least explain why
you couldn’t. And it has to be pretty clear, and to the extent that
where that explanation appears is a question.

Mr. QUIGLEY. And I appreciate your attempts when you analyze
those cost-benefit analysis, to take that thought into consideration.
Thank you.

And I yield back, Mr. Chairman.

Mr. CRENSHAW. Mr. Graves.

Mr. GRAVES. Thank you, Mr. Chairman.

I wanted to ask a second about the process. You have submitted
a budget request to, I guess, the House and I assume the Senate.
Is there a timeline for which you follow to do that and all agencies,
and what would that be?

Mr. HOECKER. Well, the way that works with Inspector Generals,
since the 2008 Inspector General Enhancement Act or Improve-
ment Act, I believe, is we submit our budgets to the agencies. But
I say they are kind of firewalled. Because we send that to—I don’t
know if we really send it to the House and Senate. But there is a
way that they are not supposed to touch our budgets. And that
goes in with the regular budget process itself. So we don’t have a
different timeline as an Inspector General’s Office than the agen-
cies. So we fall in line with the agencies.

hMr.?GRAVES. What is the timeline for the agencies to submit
theirs?

Mr. HOECKER. Well, typically, we—I believe it is in January, pro-
vide that to the agency. And then the agency has a certain timeline
to submit that to OMB. And I don’t know what the SEC has.

Mr. GRAVES. But they submitted theirs on time, I assume.

Mr. HOECKER. I have to assume, but I don’t know for sure sir.

Mr. GRAVES. When they submit it, they are submitting it to
OMB, which, in essence, is to the administration for the prepara-
tion of their budget request.

Mr. HOECKER. Yes, sir.

Mr. GRAVES. So it is probably fair to say that OMB or the admin-
istration has all the agencies’ budget requests in place and they
have just themselves chosen not to compile that and deliver that
to the House and Senate in a timely fashion.

Mr. HOECKER. I am not sure how that works. But OMB assem-
bles all the agencies’ budgets and puts it all together. But I am not
sure who didn’t send it or who didn’t compile it.

Mr. GRAVES. Okay. Understand. I have just another question. In
your written statement, you referenced “The Misuse of Government
Resources.” A report that had come out recently. And it was in ref-
erence to about a million dollars of wasteful spending on computers
and software without any oversight or planning of the use. In that,
you know, certainly that is something we are interested in, is
something such as that.

What was the result of that? And—or maybe, first, in your—in
the report why was there all of a sudden a surge in spending that
was wasteful and the equipment was never used and there was no
planning for it?
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Mr. HOECKER. I don’t have those details before me right now. I
know the case you are talking about. We did an investigation. I
know that the SEC management took—took pretty quick action. I
don’t know what action that is because I have been briefed at a
high level. If you want it, my staff can get back to you or I can
get back to you on that issue.

Mr. GRAVES. To your knowledge, was anybody terminated or held
responsible for the misuse?

Mr. HOECKER. I don’t have any knowledge of that right now.

Mr. GRAVES. Was that something you could find out for us?

Mr. HOECKER. Absolutely. Absolutely.

I have just been told that two individuals have resigned as a re-
sult of that.

Mr. GRAVES. Two individuals resigned.

Mr. HOECKER. But I will follow up more completely with you.

Mr. GRAVES. As, you know, the inspector general, in the future,
do you feel that that is sufficient penalty or recourse that two indi-
viduals resigned as a result of a million dollars of taxpayer dollars
being misused?

Mr. HOECKER. As inspector general, when I do an investigation
that involves misconduct on an individual, I am a factfinder. And
my reports either state that it appears that this person violated
this regulation or this law, but we don’t—we don’t recommend
what discipline to take. In other words, this means termination,
this means a letter of reprimand, because that is outside the
factfinder, and that would be going outside of the independence
issue for an inspector general to do that, in my mind. But the agen-
cy has to take appropriate action. And as there are a number of
things they look at when they get a report such as ours, they look
at the Douglas factors, they look at past records, and they look at
similar actions that they have taken.

So that is—that is totally the agency’s call.

Mr. GRAVES. Okay. Thank you.

Thank you, Mr. Chairman.

Mr. CRENSHAW. Mr. Diaz-Balart.

Mr. D1az-BALART. Thank you very much, Mr. Chairman.

How are you, sir? By the way, good staff work there on that
issue.

The report, which is called, “OIG’s Follow-Up Review of Cost-
Benefit Analyses in Selected SEC Dodd-Frank Act Rulemakings,”
I understand it is not a catchy title, but that is exactly what it was.

Mr. HOECKER. Yes, sir.

Mr. Di1az-BALART. It states that the SEC is not providing, frank-
ly, a full picture of whether the benefits of a regulatory action are
likely to justify its cost and discovering which regulatory alter-
natives would be more effective.

Now, we do know that many SEC rules have been challenged
successfully, frankly, in court due to poor analysis by the SEC in
its rulemaking process. There are a few examples of those, includ-
ing, for example, the proxy access rule. Three quick questions for
you, if I may. By the way, it also states in that report that the SEC
rarely factors in internal costs to the agency during its rulemaking
process, which obviously, it would seem to me, is an important fac-
tor that they are leaving out. Three questions.
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Since that report was published, do you know if the SEC has
made any efforts to change their cost-benefit analysis? You know,
what are they doing to improve their rulemaking process?

Mr. HOECKER. Yes, sir. I believe that that report, which is No.
499, that was done—when the SEC first committed to do cost-ben-
efit analysis, there was a shorter memo by the General Counsel’s
Office, not the current general counsel, but the previous. And that
was, like, 2 or 3 pages.

When the IG’s office did this review, the one with the long title
that you said, and I will just call it 499 because that is the report
number.

Mr. DiAZ-BALART. That is actually catchier.

Mr. HOECKER. Yes, sir. They looked at that as the standard. So
that was the criteria that they used when they did the review. And
as a result of that, the General Counsel’s Office issued this March
2012 cost-benefit analysis guidance. And on that guidance, the
March 2012 guidance, that is what we are doing the phase 1 and
phase 2 work on currently, sir.

Mr. DiAZ-BALART. Great. Great.

Do you expect or how effective do you expect that the SEC’s ex-
amination process—I don’t know if you are aware of this proposed
Municipal Advisor Rule.

Mr. HOECKER. I am sorry, the what, sir?

Mr. D1aZ-BALART. Municipal Advisor Rule. Let me just throw out
a couple questions, and I figure that you might not be—so here is
the issue. This rule, which I am concerned whether they are listen-
ing to the relevant industries that they are dealing with—this is
in general—are they listening to the relevant—you know, the in-
dustries that they are about to regulate, they are regulating, and
to the public during their rulemaking process? That is one ques-
tion. That would be my second question. And also, how effective is
their examination process for—in this new process, which I guess
I can speak to your staff as well about. But are they listening to
this very large number of new registrants that are expected under
the very broad scope of this proposed Municipal Advisor Rule? And
I can get your staff more detail. But I just want to see if there are,
in fact, if they changing their way a little bit. Are they speaking
to folks? Are they listening to folks? And how effectively are they
doing it? Or are they just kind of going through the motions?

Mr. HOECKER. I don’t have a body of knowledge to support any
answer to that. I do know they have public hearings. I don’t know
if we have looked at the effectiveness of those. But what I would
like to do is to see if we can somehow get back to you on it and
have my staff provide a written answer to those questions, to the
best we can, sir.

[CLERK’S NOTE.—The information follows:]
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As you know, Section 975 of Title IX of the Dodd-Frank Act, entitled, “Investor Protections and
Improvements to the Regulations of Securities,” amended Section 15B of the Exchange Act to
require municipal advisors to register with the Commission. Specifically, the revised Section
15B made it unlawful for a municipal advisor to provide advice to or on behalf of a municipal
entity or obligated person with respect to municipal financial products or the issuance of
municipal securities, or to undertake a solicitation of a municipal entity or obligated person,
unless the municipal advisor is registered with the Commission.' To enable municipal advisors
to temporarily satisfy this requirement, the Commission had adopted an interim final temporary
rule and form that will expire on December 31, 2011. The Commission has proposed new rules
and forms under the Exchange Act to give effect to the provisions of Title IX of the Dodd-Frank
Act that, among other things, would establish a permanent registration regime for municipal
advisors and impose certain record-keeping requirements on them?

The SEC’s Division of Trading and Markets (TM) led this rulemaking on registration of
municipal advisors, and the SEC sought comment on all areas of the proposal, including
estimates of the costs and benefits identified in the economic analysis section of the proposing
release and any costs and benefits not discussed in the release. TM relied heavily on the SEC’s
Division of Risk, Strategy, and Financial Innovation (RSFI) to determine those areas on which
comments should be solicited.

The comment period ended on February 22, 2011, and approximately 900 comment
letters were received as of June 3, 2011, including several on the economic analysis section.” As
stated in the OIG’s initial review of the SEC’s application of Cost-Benefit Analysis in
Rulemakings, most of the comments received on the economic analysis section related to the
specific Public Records Act (PRA) costs associated with the registration requirement. This may
have been due to the focus of many of the comments on who would be required to register under
the proposed rule. Specifically, many commenters interpreted the release to require all appointed
officials of municipal governing bodies to register as municipal advisors, despite the fact that the
scope of the proposed regulation was not that broad.

During the OIG’s review, the TM staff stressed that all comments are reviewed and that
even one comment on a particular topic would be considered in determining what changes to
recommend to the Commission in the final rule.

! Registration of Municipal Advisors, Proposed Rule, 76 Fed. Reg. 824, 825 (Jan. 6, 2011).
2 1d. at 824.

* Copies of comments received on this proposal are available on the SEC’s website at
http://www.sec.gov/comments/s7-45-10/s74510.shtmi.
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Mr. DiAz-BALART. That would be great. And I think my staff,
Ryan Canfield, who is here, will probably be able to touch base
with them and get them talking.

Mr. HOECKER. Okay. Thank you.

Mr. D1AZ-BALART. Thank you, sir.

Thank you, Mr. Chairman.

Mr. CRENSHAW. Thank you.

Mr. Yoder.

Mr. YODER. Thank you, Mr. Chairman.

Welcome to the committee, sir. Glad you are here.

Wanted to discuss the changes made in the last couple of years
regarding Dodd-Frank. It has been mentioned a couple times al-
ready in the hearing. I note that the SEC had some of its respon-
sibilities transferred to the Consumer Finance Protection Bureau.
I guess I would like you to discuss that a little bit, what that tran-
sition has been like. Have we determined whether these changes
were good changes on policy grounds, those sorts of things; have we
had any sort of determination of whether these things have moved
in the right direction? Has the transition worked?

And then, I guess, secondly, as these responsibilities are trans-
ferred, do we show dollar-for-dollar savings, such that we are not
leaving behind duplicative costs in the SEC? If we are transferring
responsibilities over, that should be a reduction in expenditures of
the SEC, and have those been fully received?

Mr. HOECKER. Well, sir, that is a great question, and particularly
in terms of your second part, reporting the savings. I don’t have
any knowledge to answer that question right now. And I would ask
that maybe you allow me to get back to you on that.

[The information follows:]

Upon further review following the March 2, 2013 Appropriations Hearing, my
staff was unable to find examples of responsibilities that were transferred from the
SEC to the CFPB as a result of the Dodd-Frank Act or otherwise. Accordingly, my

office could not identify any associated costs savings or ancillary benefits that may
have been incurred by the SEC by a reduction in regulatory responsibility.

Mr. YODER. Okay. That would be great. And certainly, as we go
forward in the hearings in the next coming weeks, be a good oppor-
tunity to discuss that with the SEC, and we would love to have
your background on that first.

I appreciate that.

I note some conversation about the ability for the SEC to focus
on the right priorities. And whether they are able to move the rules
forward in an appropriate manner and a timely manner. And I
have noted that the SEC is now considering proposing rules about
political campaign contributions that were not necessarily man-
dated by Congress. Are we in a position where our mandated re-
sponsibilities are not being met but our responsibilities that the
SEC has sort of volunteered to take on are being met in a higher
priority? Can you explain how we are dealing with that and wheth-
er those responsibilities are being properly, I guess, moved forward
on?

Mr. HOECKER. I think the larger area on that would be if you
have X-amount of rulemakings are you—and those are required
under Dodd-Frank, are you working on those, or have you added
some other rulemakings? And that, again, sir, has fallen into an
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area where I just don’t have the knowledge yet. What I do know,
and the rule that you are speaking of, I think they are considering
it right now. I don’t know what—exactly what progress, but I think
it is more in the proposal stage right now. But I don’t know how
much effort they have spent in doing that.

Mr. GRAVES. If you could report back on where they are and the
political disclosure rule and the determination of the cost of that,
how they are proceeding and maybe an analysis of the impetus be-
hind that. This is not a Congressional direction; so what is driving
that? What is thrusting that? And how it is affecting their ability
to move forward on their mandated rules under Dodd-Frank, which
certainly small businesses, the committee economy is waiting on
certainty? So any of these things that are outside of that purpose
are going to make it more difficult to do what everybody on this
committee wants to do, which is get the economy going again and
creating jobs. So we need the SEC to, obviously, be a partner in
that. And these other items tend to take away from that. Would
love to get some background on that as well.

Mr. HOECKER. Okay, sir.

[The information follows:]

Our office does not have an independent body of work or evidence to suggest that
the Securities and Exchange Commission (SEC or Commission) has prioritized dis-
cretionary rulemakings over Dodd-Frank or JOBS Acts required rulemakings. How-
ever, as we continue our audit of the SEC’s application of cost-benefit analysis dur-

ing the SEC’s rulemakings continues, we will keep these concerns in mind and re-
port any contrary information we find.

Mr. YODER. Mr. Chairman, I yield back.

Mr. CRENSHAW. Thank you. I think we will have time if other
questions are on people’s minds, we will go into a second round of
questions.

And I will start by asking you, the oversight that you are in
charge of, some of your predecessors have focused on the investiga-
tion side; some have focused more on the audit side. As I under-
stand it, you have got maybe a third way to look at things, and
that is through a kind of evaluation, which seems to make sense
as you conduct that oversight.

And in that regard, I wanted to ask you about some of the settle-
ments that have taken place and what your plans are. You read
from time to time where Federal judges will throw out a settlement
that SEC has reached with a defendant. I saw one the Federal
judge threw out and he said the settlement was neither fair, nor
reasonable, nor adequate, nor in the public interest.

I think that the thrust of that theory is that when SEC brings
a lawsuit against someone, a bank or whoever, that they think has
violated a law, after an investigation, and a settlement is reached,
and there is no admission of guilt. Judges have taken a position
that, well, if they really haven’t found any facts, there is nothing
to base the settlement on; then maybe it is not a legitimate settle-
ment. This is going to create a little bit of havoc, I think, in terms
of these settlements. I know that SEC has been criticized from time
to time for just entering into settlements, never really going to
trial. I am sure they would argue if they are against some big cor-
poration, they don’t have the time, the energy, and the money to
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actually pursue a full trial and end up with a judgment, which may
or may not be true.

But I just wonder, from your standpoint what you think, since
I think that is going to be the subject of conversation, even though
it is really more of a question in terms of priorities with the new
Chairman. But as the inspector general, is that something that you
think you would look into just—I guess you would look into the en-
forcement part of the SEC, just to take a look and see how the set-
tlements are made and whether that is good business or bad busi-
ness? Is that something you think you might pursue?

Mr. HOECKER. Well, sir, the evaluation, to kind of address the
first part of it, you are right. There is a third kind of pillar, if you
will, in the IG community, that is evaluations. And that is some-
where between audit and investigation. It is usually a shorter du-
ration, a more limited kind of scope or objectives. And I would
think, in terms of any kind of metric that enforcement might use,
we could do some kind of an evaluation in terms of analyzing what
their metric was, how they achieved that. And if the metric deals
with settlements, and I am not sure what that would look like, but
if there are some trends where settlements are as you describe,
then that would come out in that type of an analysis.

Mr. CRENSHAW. Got you. Thank you. Let me ask you a question
about leases which seem to be problematic for the SEC. I think I
mentioned in my opening statement that since 2001, we have actu-
ally doubled the amount of appropriations the SEC has. And they
have had some extra regulatory authority as well. What we all
want to make sure is that the money that we appropriate is spent
wisely. And when it comes to leasing, the SEC hasn’t done all that
well. I know they are working through all that. But if you spend
your money wisely, you have got more money to spend, obviously,
if you don’t waste it.

But with all this—the lease that took place and then GSA came
in all that is getting worked out. But the bottom line is that SEC
leased a whole lot of space that they ended up not needing. I think
I read there are 500 work stations in that new facility that aren’t
being used. So is that something that you are going to look into?
I don’t know what the final answer to that is. But I imagine that
it is something that your office would review and probably be bet-
ter able to tell us if the space is being wasted or if they have got
plans to utilize the space. Is that something you have had a chance
to look into or planned on looking into?

Mr. HOECKER. I do know that the SEC OIG had done a review
that kind of exposed that, if you will, and that the SEC is consoli-
dating some things. I believe there is a facility in Alexandria they
are moving into headquarters, to fill that space and get that ratio
more in to conformity with the GSA requirements of if you have
a certain grade of an individual, they would get X amount of
square feet as an office. I do know that they are working toward
that. As they work toward that and when they feel that they have
kind of done what they can, I think that is something that my of-
fice could do a follow-up audit and figure out where they are and
report out on it, sir.

Mr. CRENSHAW. That would be great.

Mr. Serrano.
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Mr. SERRANO. Thank you, Mr. Chairman.

Sir, your testimony provides several examples of investigations
that your office has conducted. And in almost all of these examples,
the SEC has concurred with all of your recommendations, which is
commendable, if not surprising, right, for any agency.

It seems you have a very good relationship with the SEC. And
I wonder if you could tell us about that relationship and tell us,
in fact, if that is necessary. You know, when we think of an inspec-
tor general, many people see sort of a watchdog over an agency. So
is it important to have—first of all, what is your relationship to
them? And is it important whether or not you have a good one?

Mr. HOECKER. Well, sir, that—to address that is the previous re-
lationship that they concurred with all of the audits. But I realize
your question deals with me and the value that I—that I have on
the relationship.

I think a positive relationship helps. When I was the IG of the
Capitol Police, I had a very positive relationship with the Chief of
Police and the Capitol Police Board. I think that just facilitates
things. Because when you talk about change management, positive
change management, the higher up the executives are involved,
then that just helps that whole change.

My expectation of the relationship is that I don’t ever expect to
be invited to anybody’s Christmas party as an IG. I just don’t, be-
cause that is not the purpose of an IG.

Not that I wouldn’t go to anybody’s Christmas party and not that
I am soliciting Christmas party invitations, but it doesn’t break my
heart that people aren’t calling me. Just checking up on me, are
agency management saying, “Hey, how you doing?” I just don’t
have that expectation as an inspector general. And part of that
may be just my upbringing in law enforcement is the same way.

But I intend to have a constructive relationship. I intend to meet
the commissioners on a regular basis. I intend to meet the office
and division directors on a regular basis, just to share what work
I can share with them, just to resolve some issues, like rec-
ommendations. Because I think we probably all want change. So if
I find something in an audit or an investigation, the facts are the
facts. I think we pretty much agree on the facts. It is the fix that
really is the agency’s responsibility. And to the extent that the rec-
ommendations could better address a fix to a situation, then that
is just—and then that just makes it easier for the agency and more
appropriate for the agency, because it is their responsibility. So not
that they would change any of the outcomes of my report. But just
in my job in meeting these—meeting the execs are to share with
them what I found and to get buy in that this is a problem and
it warrants sufficient attention to change. And that is the kind of
way I practice being an IG, sir.

Mr. SERRANO. That certainly makes sense. And if you are short
on Christmas parties, Mr. Crenshaw is—and the other guys would
probably have a few around the time.

We will probably still be in session so you probably can just come
to one of our own.

As the IG, you have a unique perspective on the agency’s readi-
ness for the work of Dodd-Frank. As you know better than most,
the additional responsibilities are numerous, but the staff has not
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been significantly increased to deal with these responsibilities. I
know again that you have been there a short time. But what are
the consequences in your opinion of flat budgets in this important
time of rulemaking?

And, by the way, we want to be clear on something—at least I
want to be clear on something. There is a big difference, as you
know, of opinion in Congress as to what is wasting money and
what is investing. So we don’t want you to get caught up and hav-
ing to sound like you are taking sides on that. But then your role
is to see that they do what they are supposed to do, and at times,
you also have an understanding of what they need to do. So based
on that, as we ask them to come up with all of this work, can these
flat budgets affect or—once before, you said they will have to make
it work. But I want you to go a step further than that. You know,
of course, they will have to make it work. But could their life be
easier in doing what they have to do?

Mr. HOECKER. When I said make it work—you are right. So
there are only so many weekends you can work if you have X
amount of things to do, whether that be Dodd-Frank or something
else, another requirement.

Requirements cost money, investments, as you say. And as some-
body who runs an office, I will take all the investments I can get,
so to speak. In other words, you know, if there are investments to
be made then in my office, there are investments to be made in the
Commission, then I think we should do it. I just don’t think I am
in a position to say that they have these, say, 10 items, for exam-
ple, and they can only do 8 because of the certain level of budget.
I just don’t have that knowledge, sir. And that is really not some-
thing that an IG would do in terms of analyzing a budget that is
submitted to OMB.

What we would do is we look at, so, slices of the appropriations,
slices of the funding to make sure that if, for example, in the leas-
ing, if we don’t think they are spending money wisely in a leasing
situation or if we think they wasted money on IT, then this is
something we would look at and report out on it.

Mr. SERRANO. I understand that. That is clear to me. But the
time may come when, as you look at how they are spending money,
and you are looking to make sure there is no waste, you also see
shortcomings. And we would hope that whether or not it is the role
of the IG, I am sure it can be interpreted as such that you see what
is going on later on.

Mr. Chairman, I want to make a suggestion, which is probably
very unpopular. But it is clear that 4 weeks on the job is not nearly
enough time to know all that is going on that one needs to. Yet we
know because of Dodd-Frank, because of the Jobs Act, because of
all of the issues on both sides of the aisle, the SEC will be an agen-
cy under a lot of Congressional scrutiny. So maybe we should es-
tablish something where we keep in touch with this particular IG.
I am not suggesting another hearing. But as the session goes on,
and as this 2-year term goes on, because I think the SEC will be
in the forefront of a lot of questions being asked by both sides.

Mr. CRENSHAW. I think you are exactly right. And I think when
we have—hopefully, a budget or even if we don’t get a budget from
the executive branch, we will probably have a hearing where the
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new Chairman of the commission will be before us, and we will ask
some of those questions. And really appreciate his being here as
new on the job.

But I think some of the things that we are talking about are
things that you are going to be looking at. You have immersed
yourself in it already.

But you are exactly right. The areas where he is finding that
there are inefficiencies, then we want to hear about. And the areas
where he thinks the SEC is doing a great job, we certainly want
to hear that as well. So I think there will probably be an oppor-
tunity, if and when we have a chance to talk to the new Chairman.
But certainly we will stay in touch. And, again, we appreciate the
fact that just 30 days ago, you were put on the job. I think you
have evidenced a really good understanding of what the issues are,
particularly as they relate to your role as the overseer.

Mr. SERRANO. I remember when came to Congress in a special
election, I walked in to get my voting card. They said, “Go vote.”
I said, “What are we voting on?” It was the military action on Pan-
ama. It is costing a few dollars. I said, “Oh, that is all?”

Mr. CRENSHAW. That is all.

Now I call on Mr. Graves.

Mr. GRAVES. Thank you, Mr. Chairman.

Well, T would say, I mean, if 30 days in the position, you have
done a great job of grasping many of the issues that the panel has
put forward today. I have another, and I hope you have a little in-
sight into it. And if you don’t, certainly would welcome a followup.
But part of Dodd-Frank, and Dodd-Frank has impacted so many
areas and so many elements throughout the financial sector. One
was addressing streamlining the SEC. And it provided for the fact
that a study must be done in which to streamline. And a group was
contracted to do that, spent 6 months going through the process,
and made many positive recommendations. And it is my under-
standing that maybe some of the recommendations have been im-
plemented, but, for the most part, many have been ignored, and
commonsense things: combining areas of interest and consolidating
various departments and such, things like the private sector would
do on a regular basis in order to streamline and be more efficient.
But the SEC seems to be rebuking the recommendations that the
law required that there be some recommendations of streamlining.

So what can you do to ensure us, looking ahead, that the IG will
be really aggressive in pursuing the full implementation of positive
recommendations of efficiency and streamlining here.

Mr. HOECKER. Well, sir, I am aware that they did hire a con-
sulting group to make those recommendations, and I believe there
was an implementation contract, and they are working some of
those implementations. The degree of completion I am not aware
of, but this is something that we definitely could consider in terms
of a project to follow up on at some point and figure out of all the
implementation or of all the recommendations of that first con-
sulting group, what have we done? It is something we could defi-
nitely follow up on.

[The information follows:]

Our office does not have an independent body of work to draw from in order to
opine on the issues associated with full implementation of BCG’s recommendations.
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However, we note that the SEC, in its the three status updates in response to the
BCG recommendations, represents that a majority of the recommendations been im-
plemented.

Mr. GRAVES. Yes, that would be good to do, because it is my un-
derstanding that nearly $5 million was spent on a report and a
study, and I consider that a significant sum of money, to put for-
ward a report to create more efficiency within an agency, or a com-
mission in this case, and just to ignore the results, what does that
tell our constituents back home? And why would this body go to
such effort to put forward the thoughts and the ideas and allocate
and 3$propriate the money to do that if it is just going to be ig-
nored?

So I certainly would welcome your follow up, in particular your
plans and holding them accountable in the implementation of the
streamlining and efficiency report recommendation.

Mr. HOECKER. Yes, sir. I know they have done some of the imple-
mentations, but I don’t know the extent. Like you say, there is
probably some more out there that they need to fully implement
that they have not. We will be glad to look at them and report out
on them, sir.

[The information follows:]
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The implementations of BCG's recommendations are not a programmatic function managed by the OIG.
However, the OIG notes that the BCG report, issued March 10, 2011 provided 20 initiatives designed to
increase the SEC's efficiency and effectiveness. As stated in the SEC’s Third Report in the
Implementation of SEC Organizational Reform Recommendations, the SEC established the Mission
Advanced Program {MAP}, which provided the framework for evaluating and implementing the changes.
The BCG approaches were assigned to working groups composed of Division and Office executives and
staff. As further stated in the report, 15 of the 20 initiatives examined have been completed and the
implementation phase is complete or in process for each.

Additionally, as | began my tenure as the Inspector General of the SEC, the office | encountered has
talented staff that had been without a permanent leader for over one year. The key senior leadership
positions of Deputy Inspector General and the Assistant Inspector General for Investigations were
vacant, as well as six staff positions. Unfortunately, the office is also faced with a pending litigation
brought by a former employee requiring every staff member in the office to be responsive to discovery
requests and, most likely, depositions. This is truly a situation where 0!G cannot successfully carry out
its mission.

Accordingly, My top priorities for this year are to:

. Complete the two audit reports on cost-benefit analysis requested by the House Government
Oversight Committee,

. Complete other statutorily required work.

. Hire the two leaders (Deputy Inspector General and Assistant Inspector General for
Investigations).

. Filt the remaining vacant positions.

. Continue to investigate complaints of misconduct reported to OIG.

. Complete the process of rebuilding the 01G.

. Determine what audit work can be done for the remaining fiscal year.

. Complete an audit plan for next fiscal year.

. Be responsive to future Congressional requests for information including but not limited to

review of the SEC’s implementation of the BCG recommendations.
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Mr. GrRAVES. Thank you.

Mr. CRENSHAW. Just a comment on that last question, the con-
sulting group said, I think, for instance, that the SEC doesn’t cur-
rently have a clearly articulated agency-wide strategy for its re-
gional office presence, just as one of the areas that they need to
WOI‘}lli on, so I think that is something you all can kind of follow up
with.

Mr. Diaz-Balart.

Mr. DiAZ-BALART. No questions.

Mr. CRENSHAW. Mr. Yoder, do you have any more questions?

Mr. YODER. Just one quick one, Mr. Chairman. Thank you.

Just one issue, Mr. Inspector, I wanted to raise that you might
look at when conducting your efforts. In your testimony, on page
three, you note that the SEC is subject to various statutory re-
quirements to consider a proposed rule’s, quote, “effects on competi-
tion and the needs of small entities.” I am concerned the SEC did
not consider small entities when it proposed the conflict minerals
disclosure rule and is failing to consider small entities’ unique com-
pliance needs now that the rule is final.

We have dealt with some small companies in my district that
have some real challenges being able to really comply with those
rules and a business locally that was contacted, a small business
that makes voting machines, surgical drills, and fitness equipment,
in my district that was contacted by one of their publicly traded cli-
ents who needed disclosure about their use of conflict minerals and
they have no idea how they would begin to comply.

I brought this up last year with the SEC and I don’t think we
have gotten to the point where we are adequately resolving what
to do about small companies with the burden that is unmeetable.
My hope was that we could have some sort of de minimus rule that
could be created that would give these companies an opportunity
to comply if they meet a certain threshold, and we believe that is
within the SEC’s jurisdiction to create such a rule.

Mr. HOECKER. Okay. Thank you.

Mr. YODER. Thank you, Mr. Chairman.

Mr. CRENSHAW. I don’t haven’t any further questions.

Mr. Serrano, do you?

Mr. SERRANO. I don’t, and whatever questions we may have, we
will submit for the record.

Mr. CRENSHAW. Mr. Hoecker, just let me thank you again for
your testimony, for being here, baptism by fire. We appreciate that.

Thank you, Members, and I look forward to our next hearing.
This meeting is adjourned.
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Financial Services and General Government Subcommittee
Oversight Hearing - Securities and Exchange Commission

uestions for the Record Submitted by Chairman Ander Crenshaw

Rulemakings

I am concerned about the prioritization of rulemakings that the Commission has undertaken. For
example, the Commission still has a number of rulemakings required by both Dodd-Frank and
the JOBS Act outstanding, but it has prioritized non-statutorily required rulemakings above
these.

Question: Do you think this is approepriate?

OIG Response: Our office does not have an independent body of work or evidence to
suggest that the Securities and Exchange Commission (SEC or Commission) has prioritized
discretionary rulemakings over Dodd-Frank or JOBS Acts required rulemakings. However, as
our audit of the SEC’s application of cost-benefit analysis during the SEC’s rulemakings
continues, we will keep these concerns in mind and report any contrary information we find.
Additionally, as agreed during the March 12, 2013 hearing, our office will inquire into the
impetus behind the SEC’s Division of Corporate Finance’s decision to post an agenda item with
the Office of Information and Regulatory Affairs, Executive Office of the President that stated,
“The Division is considering whether to recommend that the Commission issue a proposed rule
to require that public companies provide disclosure to shareholders regarding the use of
corporate resources for political activities.”

Your office has looked at the Commission’s use of cost-benefit analysis in their rulemakings and
found them lacking in some areas.

Question: Has the Commission been responsive to the suggestions from your office?

OIG Response: Yes, the SEC has agreed to implement all recommendations made by our
office regarding the use of cost-benefit analysis in rulemakings.

Question: Were there areas of disagreement? If so, please explain.

OIG Response: On January 27, 2012, the OIG issued a report titled, “Follow-up Review of
Cost-Benefit Analyses in Selected Dodd-Frank Act Rulemakings.” This report was the second
report issued relating to cost-benefit analyses conducted by the SEC for Dodd-Frank
rulemakings.

In the follow-up review, our objectives were to: (1) assess whether the SEC was performing cost-
benefit analyses for rulemaking initiatives that were statutorily required under Dodd-Frank in a
consistent manner and, (2) determine whether problematic areas existed where rigorous cost-
benefit analyses were not performed and where improvements were needed and best practices
could be identified to enhance the overall methodology used to perform cost-benefit analyses.
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In the follow-up review which culminated in the January 27, 2012 report, the OIG found that
although the SEC is not subject to an express statutory requirement to conduct cost-benefit
analyses for its rulemakings, it is subject to statutory requirements to consider factors such as the
effects on competition and the needs of small entities. The OIG further found that the SEC must
generally also provide the public with notice of, and opportunity to comment on, its rulemakings.

Our report listed several recommendations for improvements to the SEC’s practices. These
recommendations were: (1) considering ways for economists to provide additional input into
cost-benefit analyses of SEC rulemakings to assist in including both quantitative and qualitative
information; (2) reconsidering the approach that the SEC only perform cost-benefit analyses for
rulemaking activities to the extent that the SEC exercises discretion and considering whether a
pre-statute baseline should be used whenever possible; (3) using a single, consistent baseline in
the cost-benefit analyses with such baseline being specified at the beginning of the cost-benefit
analysis section; (4) discontinuing the practice of drafting separate cost-benefit analysis and
efficiency, competition, and capital formation sections and instead provide a more integrated
discussion of these issues in rule releases; (5) directing rulemaking teams to explicitly discuss
market failure as a justification for regulatory action in the cost-benefit analysis of each rule; and
(6) including internal costs and benefits in the cost-benefit analyses of rulemakings.

SEC management concurred with all but one of the report’s recommendations, number five, and
indicated that they welcomed the constructive recommendations for improvements to SEC
practices. And, as stated above, have implemented all of the recommendations, including
recommendation number five,

Question: Do you believe the SEC has enough economists on staff who are properly trained to
do the kind of economic analysis that is critical when making these kinds of rulemakings?

OIG Response: Responding to a request from several members of the U.S. Senate
Committee on Banking, Housing, and Urban Affairs the SEC OIG conducted a review of the
cost-benefit analyses performed by the SEC in connection with six specific rulemaking
initiatives pursuant to Dodd-Frank.

In the June 13, 2011 report titled, Report of Review of Economic Analysis Performed bt the
Securities and Exchange Commission in Connection with Dodd-Frank Act Rulemakings, the
OIG concluded that the SEC had conducted a systematic cost-benefit analysis for each of the six
rules, but found that the level of involvement of the Division of Risk, Strategy and Financial
Innovation (RiskFin) varied considerably from rulemaking to rulemaking.

The OIG conducted a follow-up review in which the OIG examined in greater detail the cost-
benefit analyses the SEC performed and retained an expert, Dr. Albert S. Kyle to assist with the
review. On January 27, 2012, the OIG issued the follow-up report titled, Follow-up Review of
Cost-Benefit Analvses in Selected Dodd-Frank Act Rulemakings, wherein we concluded that a
systematic cost-benefit analysis was conducted for each of the six rules reviewed. Overall, we
found that the SEC formed teams with sufficient expertise to conduct a comprehensive and
thoughtful review of the economic analysis of the six proposed releases examined. Our review
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noted that Dodd-Frank requires the adoption of many different required regulations that create
costs and benefits which spill over into other SEC promulgated regulations. Therefore, we

concluded it was critical to have cost-benefit analysis coordinated by one group of economists,
who can ensure that the costs and benefits of proposed rules are not ignored or double counted.

Based on the results of that review, the OIG made six recommendations including that SEC rule
writing divisions and RiskFin should consider ways for economists to provide additional input
into cost-benefit analysis of SEC rulemakings to assist in including both quantitative and
qualitative information to the extent possible. The report further noted that economists do play a
significant role in the SEC’s cost-benefit analysis, but that their expertise is being stretched thin.

Onerous/Outdated Regulations

Executive Order 13563 requires agencies to review regulations and eliminate outdated or overly
burdensome regulations. As an independent agency, the SEC is not bound by this order.
However, I think everyone would agree that outdated and burdensome regulations should be
eliminated.

Question: [s this an area that your office has looked into?

OIG Response: Our office does not have an independent body of work from which to
respond, however, and as noted above, SEC Chairmen have made a commitment to Congress
that the SEC will conduct cost-benefit or economic analyses in connection with its rulemaking
activities. Specifically, according to Office of the General Counsel (OGC) officials, former SEC
Chairman Arthur Levitt stated that there was an expectation that the SEC would perform cost-
benefit analyses as part of the rulemaking process. In fact, the Commission’s current rulemaking
procedures are closely aligned with the requirements of EO 12866, EO 13563, and OMB
Circular A-4, as indicated by the following statement on the SEC’s website:

While [EO 13563] does not apply to independent agencies like the
Commission, we share its goals, and many of our existing practices are
consistent with those described in the Order. For example, we take into
account benefits and costs in our rulemakings, assess alternative regulatory
approaches, afford the public a meaningful opportunity to comment on our
proposed regulations through the Internet, and coordinate our rulemakings
with other agencies to harmonize regulations.

Question: If not, would this be something you would be interested in looking into?
OIG Response: OIG is always interested in conducting work responsive to Congressional
interests. In determining the priority and sequence of our work, we consider, among other

things, the standard, law, or other criteria requiring the SEC to carry a program or operation. As
previously noted, the SEC in not required to follow provisions of Executive Order 13563,

Regional Offices
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The Boston Consulting Group (BCG) report, which was required by Dodd-Frank, stated: “The
SEC does not currently have a clearly articulated agency-wide strategy for its regional office
presence.” The report recommended that the Commission define their approach to determine
whether to retain the current regional office structure or change it. The Commission currently has
11 regional offices, but I am wondering if they need all of them. Specifically, I wonder why the
SEC needs a Salt Lake City office with jurisdiction over only one State, when the average office
has jurisdiction of around 5 States.

Question: Has your office considered looking into the structure of the Commission’s regional
offices?

OIG Response: The OIG has not reviewed the Commission’s regional office structure and
we cannot offer an opinion. However, we agree that the BCG’s finding that the SEC should
have an articulated approach to its regional office locations, particularly as leases come up for
renewal, is a sound management practice.

For instance, | am wondering if it would be prudent to look at when the lease for the Salt Lake
office expires and consider consolidating the office to save funding.

Question: Is this something your office would be interested in looking into further?

OIG Response: This is certainly an area our office will consider for audit or possible
evaluation as that program is developed in my office.

Improper Destruction of Documents

As the agency in charge of making sure companies do not improperly destroy records, it is
deeply concerning that the SEC was found to have been improperly destroying records related to
SEC investigations for almost 20 years. I know your office conducted a review of the matter and
made a number of recommendations.

Question: What procedures has the SEC put in place to make sure this does not happen again?

OIG Response: The OIG issued Report No. 505, SEC’s Records Management Practices, to
the SEC on September 30, 2012 detailing the results of our audit of the SEC’s records
management practices. The final report contained 12 recommendations with which the SEC’s
Office of Support Operations, within the Office of the Chief Operating Officer, fully concurred
and have implemented.

Additionally, as noted in the October 5, 2011 report of investigation, Case No. OIG-567, the OIG
found that the SEC was following the NARA approved document retention schedule for
documents relating to SEC investigations during the above referenced period. However, the
above referenced OIG investigation did find that for at least 30 years, the SEC Division of
Enforcement (Enforcement) has utilized Matters Under Inquiry (MUTIs) as “pre-investigation
inquiries.” Also as noted in the report, it is very important to note that MUIs are distinct from
formal investigations in Enforcement and are “opened to collect and analyze information to
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determine whether an enforcement investigation should be instituted.” Our investigation found
that it had been the policy of Enforcement, from the point of time in which MUls were first
utilized until July 20, 2010, to dispose of all documents relating to a MUI that were closed
without becoming investigations. This policy was publicized on the SEC’s intranet since at least
2001.

Since the release of the report, the SEC has continued to work with NARA to receive final
approval of its document retention schedule for MUIs. The OIG understands that NARA has
granted preliminary approval, but that the public comment period had to be restarted as a result
of some of the comments received during the first round of public deliberations.

Question: Do you know if the SEC has been working with the National Archives to keep all
documents that are required by Federal statue to be preserved?

OIG Response: Yes, as discussed above.
Question: Have all of the recommendations been implemented?

OIG Response: Yes, all twelve recommendations from the aforementioned audit and the
five recommendations from the above referenced investigation have been implemented.

Council of Inspectors General on Financial Oversight (CIGFO)

You are part of the Council of Inspectors General on Financial Oversight which was established
by the Dodd-Frank Act. I understand your office is working on a follow-up to the joint report
issued by the Council last year examining the SEC’s controls for handling and safeguarding non-
public information from unauthorized disclosure.

Question: Can you tell this Subcommittee anything about this report?

OIG Response: The CIGFO Annual Report includes discussions of current and pending
joint projects of CIGFO members. In addition, the report includes sections, developed by each
IG and under his or her exclusive editorial control, that establish a baseline of oversight activity
conducted. The SEC OIG issued a report addressing controls that the SEC employs to ensure
sensitive non-public information it collects from CIGFO is properly safeguarded.

Question: Are there any specific concerns your office has on this issue?

OIG Response: In the report, SEC’s Controls Over Sensitive/Nonpublic Information
Collected and Exchanged with the Financial Oversight Council and the Office of Financial
Research, issued March 25, 2013, the OIG found that SEC employees and contractors who
access the SEC’s e-mail system using Outlook Web Access (OWA) are not restricted from
saving and uploading sensitive or nonpublic information on non-SEC computers. Consequently,
sensitive or nonpublic information could potentially be disclosed to unauthorized persons.
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Additionally, the SEC has not appointed primary information owners to oversee information it
receives and shares with the Financial Stability Oversight Counsel (FSOC), its member agencies,
or Office of Financial Research (OFR). In addition, a protocol for inventorying and ensuring
documents are appropriately marked has not been fully developed. As a result, the SEC may be
unable to efficiently identify information owners and ensure documents are tracked and marked
as appropriate.

This report contains five recommendations, with which the SEC has concurred, that were
designed to improve the SEC’s controls over sensitive and nonpublic documents it collects or
exchanges with FSOC and OFR. Specifically, we recommended the Office of Information
Technology (OIT) develop controls to prevent remote users from saving files accessed using
Outlook Web Access to public computers.

Further, the Office of the Chairman should work with OIT to: (1) assign points of contact to
serve as information owners, (2) develop a system to identify and track sensitive and nonpublic
documents, and (3) devise procedures information owners should use to mark documents
according to the sensitivity level, for all sensitive and nonpublic documents that are either
provided to, or are received from FSOC or OFR.

Agency Expertise

I see you are looking into allegations regarding the SEC’s failure to follow established
procedures for hiring or promoting senior-level staff positions to see if this is an agency-wide
problem.

Question: As part of this report, or subsequent to it, have you thought about looking into
whether the SEC has the right expertise within the agency?

OIG Response: Yes, as part of an ongoing audit we reviewed a sample 97 hiring decisions
and promotions to determine, among other issues, whether the SEC followed the applicable
regulations regarding eligibility for the positions in question.

Question: As in, do they understand the markets and products they regulate?

OIG Response: Employee qualifications, including understanding the markets and
products they regulate, are important elements in achieving the SEC’s mission. The objectives
of the above referenced ongoing audit are to examine whether the SEC’s Office of Human
Resources (OHR) (1) adheres to applicable federal statutes and regulations and has adequate
policies and procedures covering senior level vacancies in the competitive service, excepted
service, and for senior officers; (2) ensures the SEC’s hiring and promotion practices are carried
out in a fair and consistent manner and in accordance with applicable federal statutes, regulations
and OHR policy requirements; (3) communicates its hiring authority, decisions, and changes to
the appropriate personnel; (4) ensures hiring and promotion decisions are documented in
accordance with applicable federal statutes and regulations; and (5) takes action in accordance
with applicable federal statutes and regulations and OHR policy pertaining to improper hiring or
promotions. Additionally, we will keep concerns regarding agency expertise in mind while
continuing our work.
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Waste within Trading and Markets

I was disappointed to hear of the waste within the Division of Trading and Markets with regard
1o their procurement of unnecessary computer equipment and software. I understand you are
currently completing a follow-up to review management’s response to your office’s
recommendations.

Question: Can you tell us whether reforms have been fully implemented within the Trading and
Markets Division?

OIG Respeonse: Yes, immediately upon affirming that SEC staff had taken unencrypted
laptops on inspections of SROs, clearing agencies, and exchanges, our office notified the SEC’s
Office of General Counsel and SEC Chairman Schapiro’s office of this information. In response,
the SEC took several remedial steps to ensure the immediate safety of SRO, clearing agency, and
exchange data. OIT informed the OIG that it had taken possession of 28 lab laptops and
contracted with an outside forensics team to conduct forensic testing on several select laptops to
determine if a breach of SRO, clearing agency, or exchange data had occurred.

Our office has completed its investigation of an anonymous complaint alleging mismanagement
of a security lab in the Division of Trading and Markets, Report No. OIG-557. In the
investigation, we found that although the lab’s budget was vetted by a project review board and
the actual equipment and software purchases were submitted through OIT, neither the review
board nor OIT knew enough about the lab, its mission, or the items it was purchasing to
adequately judge whether the money was being effectively spent. Further, the OIG found that
the lab continued to spend money on technology despite not having the staff to implement the
technology it was buying.

Accordingly, several policy changes were implemented within the lab in order to ensure the
security of lab equipment. In a memorandum dated May 29, 2012, the SEC CISO explained that
“all information received from our markets and clearing organizations is corporate sensitive
information that has been classified by the Division as non-public information and should be
protected against both unauthorized and accidental disclosure.”

Question: Are your recommendations applicable agency-wide?

OIG Response: Yes, our recommendations are made to the agency and are then directed to
the Division or Office responsible for the program for which the recommendations are made.

Question: Have you discussed implementing more internal controls on this kind of procurement
within other divisions at SEC?

OIG Response: Yes, we also provided a copy of the report to the OIG Office of Audits for
consideration of conducting follow-up audits of the lab and, more broadly, of the purchase of
information technology equipment throughout the SEC, to ensure that proper controls are in
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place to prevent waste and potential data breaches in the future. Additionally, we consider
previous audit work, among other things, in planning our future audits.

Questions for the Record Submitted by Congressman Tom Graves
Misuse of funds allocated for the SEC's Trading and Markets division

Question: How could the SEC allow $1 million of laptops to be purchased for staff that did not
exist?

OIG Response: In our investigation, we found that the lab staff spent over a million dollars
on computer equipment and software with little oversight or planning and that much, but not all,
of the equipment and software purchased was unneeded or never used in the inspection program.
This was accomplished in part, because two members of the lab staff admitted to misrepresenting
in contracting documents that the lab needed brand specific laptops because the entities they
were inspecting were commonly using the same brand’s laptops and the tablets were needed for
“war-driving,” a method for identifying wireless access points. However, the OIG found that
those products were not commonly used at the entities the lab staff inspected and that tablets
cannot be used for war-driving because they have no external port to connect an antenna.

Question: Do you feel that merely firing two employees was a sufficient response to gross
negligence provided by taxpayer dollars?

OIG Response: In conducting our investigations, we gather evidence to indicate whether
the actions or behavior of individuals are in violation of law and standards of ethical behavior.
As fact finders we strive to remain independent of management decisions and functions, such as
disciplinary actions. Therefore, this office cannot opine on the sufficiency of individual
disciplinary actions. However, in the instant matter, two SEC employees were placed on paid,
non-duty status pending completion of the aforementioned investigation. Both employees
resigned shortly before the report was issued.

Question: What actions are being taken by your office to ensure that funding allocated to the
Trading and Markets division is used to effectively serve the SEC mission to protect investors,
maintain fair, orderly, and efficient markets, and facilitate capital formation?

OIG Response: Our office will continue to perform independent and objective audits and

investigations of procurements to ensure that expenditures of funds by the SEC are made for
their intended purposes and comply with requisite laws and regulations.

SEC Budget Request

Question: What is the current status of the SEC budget request?



39

OIG Response: The submission of the SEC-wide budget request is not a programmatic
function managed by the OIG. However, according to the SEC’s Office of Legislative and
Intergovernmental Affairs the SEC’s budget request will be submitted on April 10, 2013.

BCG Recommendation for reforming the SEC

Question: Why have SEC Chairmen Schapiro and Walter failed to fully implement all of the
recommendations contained in the Boston Consulting Group’s (BCG) report issued pursuant to
Dodd-Frank Section 9677

OIG Response: Our office does not have an independent body of work to draw from in
order to opine on the issues associated with full implementation of BCG’s recommendations.
However, we note that the SEC, in its the three status updates in response to the BCG
recommendations, represents that a majority of the recommendations been implemented.

Question The BCG made recommendations for streamlining and improving the SEC, but few of
their recommendations have been implemented. What was the purpose of the study, on which
the SEC spent almost $4.85 million?

OIG Respeonse: The study was conducted to satisfy the requirements of Section 967 of the
Dodd-Frank Wall Street Reform and Consumer Protection Act that directed the SEC to engage
an independent consultant to examine the internal operations, structure, and the need for reform
of the SEC.

Question: What can you say to assure us that you will be streamlining/heeding the
recommendations from the study going forward?

OIG Response: The implementations of BCG’s recommendations are not a programmatic
function managed by the OIG. However, the OIG notes that the BCG report, issued March 10,
2011 provided 20 initiatives designed to increase the SEC’s efficiency and effectiveness. As
stated in the SEC’s Third Report in the Implementation of SEC Organizational Reform
Recommendations, the SEC established the Mission Advanced Program (MAP), which provided
the framework for evaluating and implementing the changes. The BCG approaches were
assigned to working groups composed of Division and Office exccutives and staff. As further
stated in the report, 15 of the 20 initiatives examined have been completed and the
implementation phase is complete or in process for each.

Share Ownership Disclosure

As you may know, there have been proposals from corporate lawyers and private sector market
participants to change rules relating to the timing of share ownership disclosure. These
proposals have proven controversial among a wide coalition of union pension funds, mutual
funds, index funds, traditional asset managers and alternative asset managers (see letter from
Congressman Garrett attached). These institutional shareholders have urged to Commission to
undertake a deep review of the issue before suggesting rules changes as those changes may
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impair effective shareholder oversight and corporate governance. When asked whether an
economic costs/benefit review process would precede any concept release or other proposals in
this area former-Chairman Schapiro suggested that the SEC's Division of Risk, Strategy, and
Financial Innovation (known as RiskFin) would be consulted in advance for a thorough cost
benefit analysis. In its outlook for 2013, the SEC published that it will prepare a concept release
for the Commission's consideration on approaches to changing reporting requirements for large
holders of stock--see page 31 hitp://www.sec.gov/about/secpar/secafr2012.pdf. Mr. Hoecker, in
its outlook for 2013, the SEC published that it will prepare a concept release for the
Commission's consideration on approaches to changing reporting requirements for large holders
of stock.

Question: Can you confirm whether the Division of RiskFin has been included or will be
included in this process before anything is published?

OIG Response: Our office does not have an independent body of work from which to
draw from to establish to what extent a cost-benefit analysis was performed by the Division of
RiskFin in preparing the aforementioned rulemaking. However, as our audit of the SEC’s
rulemaking activities continues, we will keep these concerns in mind and report any related
information we find.

SEC Funding

Question: As the G, what do you see as the impacts of uncertain funding for the SEC? Is it
hurting the effectiveness of the Agency?

OIG Respeonse: Our office does not have an independent body of work from which to
draw from to assess the impact of various and uncertain levels of funding for the SEC. However,
as noted in the BCG report, the complexities of the SEC’s role has increased as a result of both
expanded legislated responsibilities under Dodd-Frank and the evolution of securities markets,
and that despite the material increases in responsibility driven by Dodd-Frank and the attendant
increase in workload, the SEC’s resources have not grown in proportion.

Question: Do you have a view on self-funding, like that available to other key financial market
regulators, like the Federal Reserve, FINRA, and the NYSE?

OIG Response: Our office does not have an independent body of work from which to
draw from to opine on the impact of self-funding for the SEC. However, we note that the BCG
found that, “In contrast [to self-funded regulators], other regulators have increased resourcing to
respond to the crises or to changing regulatory environments.”

Questions for the Record Submitted by Congressman Kevin Yoder

SEC Efficiency

In your testimony, you note that it is the OIG’s mission to promote the efticiency and
effectiveness of the SEC’s programs and operations (p. 2). I am concerned that the SEC is not
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being efficient or effective in its rulemaking under Dodd-Frank and the J.O.B.S. Act because it is
focusing too many of its limited resou rces on rulemakings that are not required by Congress. For
example, the SEC has spent more time working on regulating Money Market Funds (which are
not a part of Dodd-Frank or the Jobs act) than it has on congressionally mandated rulemakings,
even after it already implemented significant new regulations to MMFs in 2010. The SEC’s lack
of focus has caused the SEC to miss several statutory deadlines.

Question: Given the tight resources in our current budgetary environment, will the IG's office
monitor the SEC’s sequencing of rulemaking to ensure that the SEC is being efficient with its
resources and not spreading itself too thin?

OIG Response: Our office does not have an independent body of work specific to the
sequencing of rulemaking, such as discretionary rulemakings over Dodd-Frank or JOBS Acts
required rulemakings. However, as our audit of the SEC’s application of cost-benefit analysis
during the SEC’s rulemakings continues, we will ensure information found to be responsive to
this question is reported and also considered in our planning process for future audits.
Additionally, as agreed during the March 12, 2013 hearing, our office will review the impetus
behind the SEC’s Division of Corporate Finance’s decision to post an agenda item with the
Office of Information and Regulatory Affairs, Executive Office of the President that stated, “The
Division is considering whether to recommend that the Commission issue a proposed rule to
require that public companies provide disclosure to shareholders regarding the use of corporate
resources for political activities.”

Question: Will the IG analyze and report back to congress on how effectively it is prioritizing
congressional mandates vs. rules not mandated by congress, and how well the SEC is meeting
congressional deadlines?

OIG Response: As the OIG continues to rebuild its operational capabilities described
below, we will strive to simultaneously meet all mandatory and Congressional requested work.

Inspector General Priorities

Question: As the new Inspector General, what are your priorities for the upcoming year? For
your tenure?

OIG Response: On February 11, 2013, [ began my tenure as the Inspector General of the
SEC. The office I encountered has talented staff that had been without a permanent leader for
over one year. The key senior leadership positions of Deputy Inspector General and the
Assistant Inspector General for Investigations were vacant, as well as six staff positions.
Unfortunately, the office is also faced with a pending litigation brought by a former employee
requiring every staff member in the office to be responsive to discovery requests and, most
likely, depositions. This is truly a situation where OIG cannot successfully carry out its mission.

My top priorities for this year are to:
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s Complete the two audit reports on cost-benefit analysis requested by the House
Government Oversight Committee.

Complete other statutorily required work.

Hire the two leaders (Deputy Inspector General and Assistant Inspector General for
Investigations).

Fill the remaining vacant positions.

Continue to investigate complaints of misconduct reported to OIG.

Complete the process of rebuilding the OIG.

Determine what audit work can be done for the remaining fiscal year.
Complete an audit plan for next fiscal year.

Be as responsive to future Congressional requests for information.

Cyber Security

The SEC has been repeatedly criticized for weaknesses in its cyber-security. As the agency is
privy to large amounts of proprietary business data, the agency is a prime target for commercial
espionage.

Question: Will you look at how the agency will protect information?

OIG Response: We conduct periodic assessments and reviews of the Commission’s
controls for protecting its information. Additionally, we assess and review information security
controls based on our Annual Audit Plan. For example, during 2012 to 2013, we assessed the
SEC’s system and network logs, reviewed the SEC’s controls over the handling of
sensitive/nonpublic information collected and exchanged with the Financial Stability Oversight
Council, its member agencies, and the Office of Financial Research; and reviewed the SEC’s
system certification and accreditation process. In each of these assessment/reviews, we made
recommendations to improve the Commission’s ability to protect its information.

Annually, as required by Title 1 of the E-Government Act of 2002, the OIG performs reviews
of the Commission’s information security program. This assessment includes but is not limited
to the requirements set forth by the Department of Homeland Security and Office of

Management and Budget. We plan to continue to conduct these independent reviews annually.

Going forward, we plan to continue our efforts to assess and review how the Commission will
protect its information. In addition to meeting our annual FISMA requirement, we plan to
conduct assessments and reviews of information security components.

Question: What steps is the agency taking to improve cyber-security?

OIG Response: The SEC’s Office of Information of Technology (OIT) has taken steps to
improve cyber-security within the Commission by implementing recommendations identified by
our office, as well as the U.S. General Accountability Office. One of those steps taken was to
implement the Plan of Action and Milestones as identified during OIT’s assessment of its
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security controls. In addition, OIT indicates it currently has several countermeasures in place to
protect the Commissions information such as Anti-virus devices, firewalls, intrusion detection
devices, encryption, content filtering, and trusted internet connections. OIT further indicates it is
taking steps to improve the agency’s information security program, including cyber-security, by
implementing enterprise governance, risk, and compliance; policies and procedures consistent
with NIST and other Federal guidelines; improved security awareness training program; threat
assessment and modeling; data loss prevention, and web security assessment. While the
Commission has these measures in place, improvements are still needed. Reviews and
assessment by the OIG office will assist in identifying improvements to the Commission’s cyber-
security controls.

Pending Cases

The agency has had several scandals over the past several years including accessing obscene
material on computers, entering into leases without having appropriated funds and losing laptops
at a hackers convention.

Question: What is the status of these cases?

OIG Response: All investigations into these matters have been completed and the reports
have been issued.

Question: What managerial changes are needed to prevent these problems from reoccurring?

OIG Response: Based on our work in the requisite subject matters, we reported that the
SEC has improved its internet monitoring capabilities to prevent access to inappropriate
materials from SEC equipment; has transferred its leasing authority to GSA; and, there was no
evidence that laptops or any IT equipment was lost or stolen at the aforementioned convention.
Additionally, full forensic analysis completed on the subject equipment revealed no evidence of
compromises.

Although improvements in these areas have been made, as our work across the SEC continues to
identify those areas most in need of improvement, we will continue to make recommendations to
bolster the SEC programs and operations.
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Mr. CRENSHAW. Well, it is 2 o’clock so I will ask the hearing to
come to order. I just want to make everyone aware that at about
2:10 there will be a vote called, but I think we will have time to
get started. So I want to just begin by welcoming our witness, SEC
Chairman Mary Jo White. Thank you for being here today and con-
gratulations on your confirmation.

The SEC has the unique and critical task of protecting investors,
maintaining fair and efficient markets, and encouraging capital for-
mation. These are things that touch the lives of many and have a
profound and far-reaching effect on our domestic as well as our
global economy.

Since 2001, Congress has provided the SEC with additional regu-
latory tools and has drastically increased the Commission’s annual
appropriation, and yet the agency has missed major investor frauds
like Madoff and Stanford, as well as several embarrassing manage-
ment lapses such as purchasing unneeded space, destroying inves-
tigative documents and repeating material weaknesses in the
SEC’s own financial statements, just to name a few.

So while the SEC has made some progress in addressing these
lapses, I believe that some of these problems are symptomatic of
the fundamental problems within the SEC’s organization and
structure, and this committee is not inclined to throw more money
at the SEC until these fundamental problems are addressed in a
meaningful and comprehensive way.

The fiscal year 2014 request proposes another substantial in-
crease of 27 percent the over fiscal year 2012 and a 33 percent in-
crease over the sequester level. Just because the SEC is funded by
fees does not excuse the Commission from rigorously managing the
funding it has and certainly doesn’t discharge this subcommittee
from providing serious oversight.

So I look forward to hearing how the Commission under new
leadership intends to provide investors with confidence in the mar-
kets, take strong enforcement actions against individuals commit-
ting fraud, help facilitate access to capital for American businesses,
and to effectively use and manage the resources provided to you to
run your operations.

The SEC is facing many challenges, including finishing up the
Dodd-Frank and JOBS Act rulemakings, modernizing the tech-
nology systems and being thoughtful in tackling these challenges.
I think there are a lot of rulemakings still left to be completed, and

(45)
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I hope that you will take a measured and thoughtful attitude to-
ward that.

Chairman White, we recognize that you have a very difficult job.
We know that you and your staff are working hard and we appre-
ciate your efforts. As the newly installed chair of this agency, you
have the opportunity to make meaningful reforms and significantly
impact the management and efficacy of the Commission. We appre-
ciate your willingness to take this challenging position, and your
experience, both as a prosecutor and in the private sector, should
be very useful to you as you work to improve the Commission and
the functioning of our securities markets. We look forward to work-
ing with you in partnership with you on these challenges, and we
look forward to your testimony.

Now I would like to recognize Mr. Serrano, the ranking member,
for any opening remarks he might make.

Mr. SERRANO. Thank you, Mr. Chairman. I also join you in wel-
coming the new chair of the Securities and Exchange Commission,
Mary Jo White, before the subcommittee. I must admit publicly
that I was pleased when President Obama announced his nomina-
tion of Chairman White as the new head of the SEC. The SEC is
our cop on the beat for Wall Street, and its enforcement and over-
sight duties are of the utmost importance in preventing another fi-
nancial meltdown. I am heartened that we now have a former U.S.
Attorney leading the agency because I believe you understand the
importance of these core missions and ensuring the safety of our
financial markets, preventing abuse of investors and in deterring
future misconduct.

Unfortunately, we cannot discuss the fiscal year 2014 budget re-
quest without talking about the elephant in the room, and I am not
referring about my Republican colleague, Congress’ failure to come
up with a comprehensive solution to sequestration. For the SEC
the sequester has resulted in a cut of $108 million in fiscal year
2013. Although the SEC has been able to avoid furloughs and lay-
offs, those cuts have come at the expense of your core roles, over-
sight of our financial markets, enforcement against those who en-
gage in wrongdoing and implementation of the mandates that Con-
gress has given to the agency.

Based on the Ryan budget passed by the House of Representa-
tives in all likelihood the agency’s budget is going to be reduced
even further in any legislation proposed by this subcommittee. I
hope you can discuss the impact of the cuts that you have already
endured as well as your views on further potential cuts to the SEC.
I feel confident that we share a similar opinion on this subject that
it is an unwise investment choice to reduce funding for an agency
that plays a key role in ensuring a fair playing field in our finan-
cial markets.

Your agency’s budget request of $1.674 billion in fiscal year 2014
seeks to invest in efforts that will improve the operation of your
agency. Moreover, the budget request will help continue the imple-
mentation of Dodd-Frank financial reform and will ensure that the
agency has the resources needed to address your expanded over-
sight role. Your testimony does a pervasive job of laying out the
case for the necessity of these increases, and I hope that my col-
leagues will take this request to heart.
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Although you have only been on the job a short time, I look for-
ward to getting your thoughts on the SEC’s current and future
challenges. Once again we welcome you.

Mr. Chairman, the elephant comment was about the GOP. There
might be some young folks in the audience that didn’t get that.

Mr. CRENSHAW. I didn’t get it. Anyway, thank you, Mr. Serrano.

I will now recognize Chairman White for an opening statement
and let you know your written statement will be included in the
record. So, please, the floor is yours.

Ms. WHITE. Thank you very much. Chairman Crenshaw, Rank-
ing Member Serrano, and members of the subcommittee, I too look
forward to working with all of you as we go forward and thank you
for this opportunity to testify in support of the President’s fiscal
year 2014 budget request for the Securities and Exchange Commis-
sion and to discuss how the SEC would effectively use the $1.674
billion requested to support additional staff, technology and train-
ing needed to fulfill our mission.

First, to acknowledge Public Service Recognition Week, I would
like to express my appreciation to all public employees for the work
they do every day and particularly to the staff of the SEC. Al-
though I have been at the agency less than a month, I have been
struck by their incredible commitment, talent and expertise. Our
markets remain the envy of the world in large part because of their
work writing effective regulations, ensuring comprehensive disclo-
sure and vigorously enforcing the securities laws.

In addition to enforcing those laws, the SEC currently is charged
with overseeing 25,000 market participants and reviewing disclo-
sures of over 9,000 reporting companies, a range of responsibilities
that has increased considerably with the passage of the Dodd-
Frank and JOBS Acts. With the resources provided by Congress in
recent years, the SEC has bolstered its examination and enforce-
ment functions, enhanced its technology and made important inter-
nal improvements. Much more, however, remains to be accom-
plished.

The SEC’s current funding level presents significant challenges
as we seek to keep pace with the growing size and complexity of
the securities markets. If enacted, our request would permit us to
add approximately 676 new positions to improve core operations
and implement the agency’s new responsibilities. While our funding
is fully offset by securities transaction fees and thus will not im-
pact the deficit, we fully understand we must seek to use appro-
priated funds in the most efficient and effective way possible.

More specifically, our budget request would allow us to expand
oversight of investment advisers. The number of registered advis-
ers has increased by more than 40 percent over the last decade
while their assets under management have more than doubled to
over $50 trillion. Yet during fiscal year 2012, the SEC was able to
examine only about 8 percent of registered advisers and over 40
percent remain to be examined for the first time.

Although we have at the agency employed more risk-based ana-
Iytics to target advisers selected for review and those advisers ex-
amined in fiscal year 2012 represented 20 percent of the assets
under management, significant additional coverage is essential.
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This request would permit us to hire 250 additional examiners to
increase the percentage of advisers examined each year.

Our request would also permit us to bolster the enforcement pro-
gram and continue to send a strong message to would-be wrong-
doers that misconduct will be swiftly and aggressively punished.
We would focus our enforcement hiring on increased expertise in
the securities industry, trial attorneys, forensic accountants and
staff for the offices of the whistleblower and market intelligence.

Our request would also permit 45 additional positions in the Di-
vision of Risk Strategy and Financial Innovation, a roughly 45 per-
cent increase in the size of this essential function. These positions
would be used primarily for additional economists to perform eco-
nomic analyses in support of the Commission’s rulemaking and
other activities, including economists with expertise in analyzing
high frequency trading data and market structure practices.

The Commission’s regulatory responsibilities also have expanded
with respect to security-based swap registrants. To avoid bottle-
necks and unintended market disruptions, we need additional tech-
nical staff to process requests for rule interpretations, registrations,
and required approvals or exemptions. New staff will also be need-
ed to supervise registered security-based swap dealers and other
market participants.

We are also requesting new positions for the Division of Corpora-
tion Finance to, among other things, review draft registration
statements submitted by emerging growth companies under the
JOBS Act and finalize remaining statutory rulemaking mandates.
The additional positions also would allow enhanced review of regu-
lations impacting small business capital formation.

The SEC’s need to invest in technology cannot be overstated.
While the SEC is rapidly modernizing our systems, significant in-
vestments are needed to properly oversee the markets and entities
we regulate. Technology initiatives that would be funded under
this request include improvements to our system for receiving tips,
our IT security and our IT infrastructure.

In addition, we plan to use our statutorily created Reserve Fund
to fund large, mission-critical technology projects, including our
multiyear effort to overhaul the Edgar System and to construct the
enterprise data warehouse which will create a central repository
for SEC data and effect significant efficiencies in our ability to ful-
fill our mission.

We are also working to reduce costs wherever possible, and have
achieved substantial technology-related cost savings in fiscal year
2012 of approximately $12 million, including some initiatives that
focused on more robust IT infrastructure, support contracts and
savings in software maintenance contracts.

We also seek to increase our training budget to keep pace with
the rapidly evolving markets in areas of new responsibility. Effec-
tive training is essential to maximizing the efficiency and expertise
of our staff.

In conclusion, I appreciate your consideration of the President’s
budget request, and your support for the SEC’s mission and its ex-
panded responsibilities. It will allow us to better protect investors
and facilitate capital formation, more effectively oversee the mar-
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kets and entities we regulate and build upon the significant im-
provements the SEC has made to date.

Thank you very much for inviting me to be here. I would be
happy to answer your questions.

[The statement of Ms. White follows:]
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Testimony before the
Subcommittee on Financial Services and General Government
Committee on Appropriations
United States House of Representatives

by Chair Mary Jo White
U.S. Securities and Exchange Commission

May 7, 2013

Chairman Crenshaw, Ranking Member Serrano, and Members of the Subcommittee:

Thank you for the opportunity to testify today in support of the President’s fiscal year
(FY) 2014 budget request for the U.S. Securities and Exchange Commission (SEC)." [ welcome
the chance to discuss how the SEC would make effective use of the $1.674 billion requested for
the coming fiscal year and to explain why the agency needs the funding it is secking to do the job
it is required to do on behalf of investors and our capital markets.” As described in more detail
below, the agency’s funding request is critical to support the additional staff, technology, and
training needed to fulfill our mission. Even though our funding mechanism is deficit-neutral, |
recognize it is critical that we use appropriated funds in the most efficient and effective way

possible as stewards of these resources.

As you know, the SEC has a broad, three-part mission: to protect investors, maintain fair,
orderly, and efficient markets, and facilitate capital formation. Although | have been at the

agency less than a month, two things were immediately apparent: first, the tremendous scope and

' A copy of the SEC’s FY2014 Budget Congressional Justification can be found on our website at
httpy//www.sec.gov/about/reports/secty 1 dcongbudgiust.pdf.

? The views expressed in this testimony are those of the Chair of the Securities and Exchange Commission and do
not necessarily represent the views of the President or the full Commission. In accordance with past practice, the
budget justification of the agency was submitted by the Chair and was not voted on by the full Commission.
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importance of that mission, and second, the exceptional level of commitment, talent, and
expertise the agency’s staff demonstrates each and every day on behalf of America’s investors
and markets. The U.S. markets are the envy of the world precisely because of the SEC’s work
effectively regulating the markets, requiting comprehensive disclosure, and vigorously enforcing
the securities laws. T am honored to have the opportunity to lead the SEC in executing its

mission.

Today, the SEC’s jurisdiction and responsibilities have evolved to cover significant new
aspects of the securities markets. As part of its core responsibilities, the SEC is charged with
implementing and enforcing the federal securities laws, overseeing thousands of key market
participants (over 25,000 entities currently),” and reviewing disclosures and financial statements
of approximately 9,100 reporting companies. With the passage of the Dodd-Frank Wall Street
Reform and Consumer Protection Act (Dodd-Frank Act) and the Jumpstart Our Business
Startups Act (JOBS Act), the agency’s importance and scope of responsibilities increased, with
the Dodd-Frank Act giving the Commission significant additional responsibilities for over-the-
counter derivatives, hedge fund and other private fund advisers, municipal advisors, and
security-based swap clearing agencies, and the JOBS Act providing new private offering

exemptions, including a new regime for crowdfunding offerings.

¥ These participants include about 10,600 investment advisers, 9,700 mutual funds and exchange traded funds, 4,600
broker-dealers, and approximately 460 transfer agents. We also oversee 17 national securities exchanges, seven
active registered clearing agencies, and 10 nationally recognized statistical rating organizations (NRSROs), as well
as the Public Company Accounting Oversight Board (PCAOB), Financial Industry Regulatory Authority (FINRA),
Municipal Securities Rulemaking Board (MSRB), the Securities Investor Protection Corporation (SIPC), and the
Financial Accounting Standards Board (FASB).
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In recent years, the agency has made significant strides forward to strengthen its
oversight over markets that are so critical to the savings of American families and to the growth
potential of American businesses. With the help of the resources provided by Congress in recent
years, the SEC has bolstered its examination and enforcement functions, improved its capacity to
assess risks, and enhanced its technology. It also has made a number of necessary and important
internal improvements designed to maximize efficiencies and reform its operations. Much more,

however, remains to be accomplished.

The SEC’s current level of resources still presents significant challenges as we seek to
keep pace with the growing size and complexity of the securities markets and fulfill our broad
mandates and responsibilities. The FY 2014 budget request — all of which would be fully offset
by matching collections of fees on securities transactions and thus will not increase the Federal
budget deficit — seeks to address these challenges directly, to better position the agency to

provide the kind of market oversight that the public expects and deserves.

Before delving into the details of our funding needs for 2014, I would like to briefly
highlight a few key areas that [ believe should be our top priorities and that have been important

drivers for our budget request.

Key Priorities
First, the SEC must complete, swiftly and thoughtfully, the rulemaking mandates
contained in the Dodd-Frank Act and JOBS Act. Of the more than 90 Dodd-Frank Act

provisions that require SEC rulemaking, the SEC has proposed or adopted rules for over 80
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percent of them, and also has finalized 17 of the more than 20 studies and reports that it was
directed to complete. But there is still much Dodd-Frank Act work that remains. Similarly, the
JOBS Act requires significant Commission rulemaking which has not yet been completed. To
fulfill these legislative mandates expeditiously must be an immediate imperative for the
Commission. In connection with those rules, | will continue the Commission’s efforts to ensure
that the SEC performs robust economic analysis, as rigorous economic analysis is important and

should inform and help guide our decisions.

While the Commission, with its existing staff, is already far along in many of its
statutorily mandated rulemakings, we need additional staff and investments in technology to
successfully implement these mandates. For example, the FY 2014 budget request would enable
the SEC to bring in more economists to perform economic and risk analyses to assist in all of our
rulemaking decisions, as well as support new technology for a municipal advisor registration
system. We also need additional resources to improve our ability to help our markets and
participants transition to new rules and requirements. Market certainty is critical to its
functioning, especially during periods of regulatory change. The FY 2014 request would allow
us to hire additional staff with technical skills and experience to process and review on a timely
basis requests for interpretations, registrations, and other required approvals. Additional
resources also will be needed to help conduct risk-based supervision of newly registered entities
such as security-based swaps dealers and major swap participants, which will be subject to

registration and regulation by the agency.
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Second, I am committed to further strengthening the core enforcement and examination
functions of the SEC. Strong enforcement of the securities laws is necessary for investor
confidence and is essential to the integrity of our financial markets. Successful enforcement
actions result in sanctions that deter and punish wrongdoing and protect investors, both now and
in the future. Similarly, our National Examination Program (NEP) is critical to improving
compliance, preventing and detecting fraud, and monitoring market risks. As described in more
detail below, the current level of resources is not sufficient to permit the SEC to examine
regulated entities and enforce compliance with the securities laws in a way that investors deserve

and expect.

Third, the SEC needs to be in a position to provide adequate oversight over today’s
highly complex and dispersed marketplace so that it can be wisely and optimally regulated,
which means without undue cost and without undermining its vitality. There must be a sense of
urgency brought to understanding more fully the impact on investors and the quality of our
markets of high-frequency trading, complex trading algorithms, dark pools, and intricate new
order types so that appropriate regulatory responses can be made. I know that many in Congress
are also interested in this important area. The FY 2014 budget request would assist the SEC in
making investments in much needed technology and expertise, not only helping us keep better
pace with the markets we monitor and regulate, but also permitting us to see around corners and

anticipate issues that may arise.
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FY 2014 Request

The SEC is requesting $1.674 billion for FY 2014. If enacted, this request would permit
us to add approximately 676 new staff positions, both to improve core operations and implement
the agency’s new responsibilities. While we understand that this request comes during a time of
serious fiscal challenges, we have tried to be as targeted as we could in making these requests in

the areas where the immediate deployment of resources is most critical.

The budget request would provide additional funding for the following key areas:

e expanding oversight of investment advisers and improving their regulation and
compliance — a point at which investors are most at risk of being defrauded and harmed;

e bolstering enforcement — a primary function of the agency is to enforce the law and deter
other would-be wrongdoers;

¢ economic and risk analysis to support rulemaking and oversight ~ critical to good and
valid rulemaking;

¢ building oversight of derivatives and clearing agencies — significant new agency
responsibilities to help safeguard against future financial crises;

¢ enhancing reviews of corporate disclosures — including supporting implementation of the
JOBS Act;

* leveraging technology — to improve our ability to detect wrongdoing, streamline our
operations, and tighten the security of our data; and

¢ enhancing training and development of SEC staff — to increase our staff expertise.

[ would now like to describe each of these in more detail.

Expanding Oversight of Investment Advisers and Improving Their Regulation and
Compliance

During FY 2012, although the SEC continued to use and improve risk-based analysis to

select examination candidates in its examination program, it was able to examine only about
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eight percent of registered investment advisers. Over 40 percent of advisers have never been
examined. The number of registered advisers has increased by more than 40 percent over the
last decade, while the assets under management by these advisers have increased more than two-
fold, more than $50 trillion. In addition to this exponential growth in size, the industry is
increasingly complex. This complexity includes: the use of new and sophisticated products,
including derivatives and certain structured products; technologies that facilitate high-frequency
and algorithmic trading; and complex “families” of financial services companies with integrated
operations that include both broker-dealer and investment adviser affiliates. Although the
agency has successfully focused its limited examination resources on those areas posing the
greatest risk to investor assets, the SEC’s examination coverage continues to be insufficient in
comparison with the rates achieved by other financial regulators and in the opinion of many

third-party observers.

Therefore, under the FY 2014 request, one of the SEC’s top priorities is to hire 250
additional examiners to increase the proportion of advisers examined each year, the rate of first-
time examinations, and the examination coverage of investment advisers and newly registered
private fund advisers. This would be an important step in a multi-year effort to increase
coverage by our examination program to meet our regulatory responsibilities to investors who
increasingly turn to investment advisers for assistance navigating the securities markets and

investing for retirement and family needs.

The NEP also would be able to add 60 positions to improve oversight and examination

functions related to broker-dealers, clearing agencics, transfer agents, self-regulatory
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organizations (SROs), and municipal advisors. In addition, 15 positions would be used to
support other critical program initiatives such as enhancing global risk assessment and
surveillance efforts and improving technology capabilities. These positions are vital as the
agency continues to strive to adapt to the rapid change and increasing complexity of the markets
it regulates and its increased examination responsibilities with regard to clearing agencies,

securities-based swap market participants, and municipal advisors.

Belstering Enforcement

The ability to identify and bring timely, high-quality enforcement actions when violations
of the federal securities laws occur is integral to the SEC’s core mission. The SEC must enhance
its enforcemnent function not only to send strong messages to wrongdoers that misconduct will be
swiftly and aggressively addressed, but also to adapt for the highly automated, high-speed, and
high-volume markets of today and tomorrow. Under this budget request, we would be able to
further refine our analysis of tips and leverage incoming data to identify trends of possible
misconduct across product, sector, or geographic areas. We also would engage additional
industry experts and proactive data analytics to better target industry practices that may harm
investors. For example, we have developed certain algorithms to mine publicly available hedge
fund performance data to identify aberrational performance returns that could be indicative of
conduct warranting further investigation. With additional front line investigative attorney, trial
attorney, and forensic accountant resources, we would further bolster our core work of pursuing
potential sccurities laws violations identified from these and other sources. The Division of
Enforcement would focus its hiring of 131 staff on increased expertise in the securities industry

and new product areas, trial attorneys, and forensic accountants, as well as staff for the Office of
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Market Intelligence, the Office of the Whistleblower, and the SEC’s collections and distributions

functions.

Economic and Risk Analysis to Support Rulemaking and Oversight

For FY 2014, the SEC requests funding to add 45 positions in the Division of Risk,
Strategy and Financial Innovation (RSF1), a roughly 45 percent increase in the size of this
essential function. These positions would be used primarily for additional financial economists
to perform economic analyses and research in support of the Commission’s activities.
Specifically, RSFI would seek economists with expertise in analyzing high frequency trading
data and market structure and practices, executive compensation and related areas of corporate
governance, and credit-default swaps in support of Dodd-Frank Act required rulemakings. RSF1
also plans to hire operations research analysts with backgrounds in mathematics, statistics or
econometrics to expand the development and delivery of risk metrics and analytics to inform risk

assessment in examinations and investigations, rulemaking, and economic analysis.

Building Oversight of Derivatives and Clearing Agencies

The Commission’s regulatory responsibilities have been significantly expanded with the
addition of new categories of registered entities (including security-based swap execution
facilities, security-based swap data repositories, security-based swap dealers, and major security-
based swap participants); the required regulatory reporting and public dissemination of security-
based swap data; and the mandatory clearing of security-based swaps. To avoid bottlenecks and
unintended market disruptions as the new requirements become operational over the next two

years, the agency will need additional staff going forward with technical skills and experience to
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process and review on a timely basis the requests for rule interpretations, registration, or required
approvals. New staff also will be needed to supervise registered security-based swap dealers and
participants, and to use newly-available data to identify excessive risks or other threats to

security-based swap markets and investors.

In addition, the agency intends to focus on further enhancing its oversight of clearing
agencies, including clearing agencies expected to register with the Commission in the near
future. Currently, six clearing agencies have been designated systemically important by the
Financial Stability Oversight Council (FSOC) and, of the six, the SEC is the supervisory agency
for four. This has been accompanied by a materially higher level of work, including, for
example, an annual exam requirement for the clearing agencies for which we are the supervisory
agency and enhanced coordination with other agencies for proposed changes and supervision
activities. We also anticipate additional work associated with Commission rules relating to
clearing of security-based swaps, as the requirements are new and the relevant clearing agencies

are new agency registrants.

Currently, the average transaction volume cleared and settled by the seven active
registered clearing agencies is approximately $6.6 trillion a day. Notwithstanding this
tremendous volume, the SEC currently has on staff 14 examiners devoted to examining
registered clearing agencies, with only a limited on-site presence existing in four of the seven.
Additionally, the SEC has about a dozen other staff focused on the monitoring and evaluation of
risk management systems used by the existing clearing agencies, and will need to expand these

efforts to address the expected increase in the number of clearing agencies and rule filings
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raising risk management issues. Without these additional resources, the mismatch between the
amount of regulated clearing activity and staffing will be exacerbated both by the additional
clearing agencies that are expected to register with the SEC as a result of security-based swap
activities and the expanded oversight required due to clearing agencies’ designations as
systemically important by the FSOC. Accordingly, the FY 2014 budget request seeks to add 25

positions in the Division of Trading and Markets and in the NEP to support these functions.

Enhancing Reviews of Corporate Disclosures, Including Supporting Implementation of the
JOBS Act

For FY 2014, the SEC requests 25 new positions for the Division of Corporation Finance.
These positions would permit us to hire additional attorneys and accountants to continue to
enhance the Division’s reviews of large companies, review draft registration statements
submitted by emerging growth companies under the JOBS Act, prepare and finalize the
remaining rules and projects to implement the Dodd-Frank Act and the JOBS Act, and respond
to requests for interpretive guidance, including with respect to new rules. Further, the additional
positions would allow the Division to enhance its review of SEC rules and regulations impacting

small business capital formation and better evaluate trends in increasingly complex offerings.

Leveraging Technology

Beyond the need to increase the number of experts dedicated to overseeing the securities
industry, it also is critically important to continue leveraging technology to streamline operations
and increase the effectiveness of the agency’s programs. While the SEC has made significant
progress over the past few years in modernizing our technology systems, the agency must

continue to make significant investments if it is to properly oversee the markets and entities it

il
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regulates. The FY 2014 budget request would add $56 million for technology to support a
number of key Information Technology (IT) initiatives, including enhancements to the system
for receiving tips, complaints, and referrals (TCR), improvements to IT security, and

infrastructure upgrades to achieve efficiencies in business operations and reduce long-term costs.

The SEC plans to enhance its TCR system by building an interface to the agency’s exam
and case management systems, adding intake and routing functionality for referrals from the self-
regulatory organizations (SROs), and expanding internal reporting to SEC management on the
tracking, investigation, and disposition of TCRs. Additionally, the agency plans to develop a
component of the TCR system that will automatically triage incoming tips so they can quickly be

flagged for additional follow-up.

The agency also seeks to make a significant investment in its information security
program to deploy a new set of security tools and develop and train staff to monitor, respond to,
and remediate threats. Additionally, the SEC is requesting resources to implement infrastructure
upgrades that will achieve efficiencies in business operations and reduce long-term costs. For
example, the agency plans a number of initiatives to automate business processes and share data
across the agency, to improve collaboration and content management across the agency, and
continue strategic replacement of existing hardware and software to hold down maintenance

costs.

While the need for resources is significant, we also realize and appreciate the imperative

to identify ways to reduce costs wherever possible, so we can dedicate more funds to fulfilling
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our mission. The SEC has made important strides forward in this regard, identifying and
realizing substantial savings and operational efficiencies in recent years. For example, in the
technology areas, agency initiatives have resulted in more robust IT infrastructure support
contracts, savings in software maintenance and support contracts, upgrades to data storage
systems, and reductions in remote connectivity and network costs. Together these steps yielded
cost savings of approximately $12 million in FY 2012, and continued savings are expected in FY

2013 and beyond.

The SEC’s savings initiatives are expected to continue into FY 2014, as the agency is
working to identify and implement new technologies and business process improvements that

will offer increased performance with reduced operational costs.

SEC Reserve Fund

In FY 2014, the SEC plans to use $50 million from the SEC Reserve Fund, established by
statute, to fund large, multi-year, mission-critical technology projects. As required by statute, we
will continue to notify this Subcommittee within ten days of each obligation from the Reserve
Fund. Among other projects, the agency would continue its multi-year effort to overhaul the
Electronic Data Gathering, Analysis and Retrieval (EDGAR) system to create a new, modernized
system that will meet Commission requirements for real-time system updates, reduce filer
burden by providing simplified search and filing options based on filer experience (i.e.,
professional or novice), improve data capture by moving to structured formats for various SEC

forms, and reduce the long term costs of operating and maintaining the system.
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In addition, we plan to use the SEC Reserve Fund for the construction and enhancement
of the Enterprise Data Warehouse (EDW). The EDW is a critical step in combining currently
disparate sources of data from EDGAR filings, exam reports, investigations, external vendors,
and many other sources. An organized central data repository will allow enhanced analytical
capabilities, predictive modeling, and strengthened governance of data controls and quality

standards.

We also plan to use the SEC Reserve Fund toward the development of the capability to
intake, store and analyze data from the upcoming Consolidated Audit Trail (CAT) that the
Commission has mandated the SROs create to increase the data available to regulators. A CAT
repository would enable the SEC to intake CAT data and store it in the EDW, as well as to
develop analytical tools and a single software platform that will allow the SEC to identify
patterns, trends, and anomalies in the CAT data. The tools and platform will allow seamless
searches of data sets to examine activity to reveal suspicious behavior in securities-related

activities and quickly trace the origin.

Enhancing Training and Development of SEC Staff

The SEC’s hardworking staff is the most important component of the agency’s successes.
The FY 2014 request includes a significant increase in the SEC’s total training budget to deepen
expertise and skills, in order to keep pace with the rapidly evolving nature of the markets and
areas of new responsibility. The planned investment principally supports training and
development for employees directly involved in examinations, investigations, fraud detection,

litigation, and other core mission responsibilities of the SEC. The training will consist of

14
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specialized in-depth training concerning new trends in the securities industry and changing
market conditions, the impact of the current market structure on compliance and trading
activities, and analytics and forensics using market data. The resources requested in the FY 2014
budget would bring the SEC’s level of training investment more on par with other Federal

financial regulatory agencies.

Conclusion

I very much appreciate your consideration of the President’s FY 2014 budget request.
Your support for the SEC’s expansive and vital mission will allow us to better protect investors
and facilitate capital formation, more effectively oversee the markets and entities we regulate,

and build upon the significant improvements we have made to date.

Thank you for inviting me to be here today. [ would be happy to answer your questions,
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Mr. CRENSHAW. Well, thank you very much. They have just
called a vote, but I think we will have time for the three members
here to ask a question. We may take a recess. I think there are just
two votes, maybe three. I will call on the members in terms of their
seniority if they were here when the meeting started. Otherwise I
will call on them when they get here and we will go back and forth
from side to side.

Let me just start by saying you gave us a lot of requests and if
you go back and look, since 2001 I think the SEC’s budget has in-
creased like 300 percent. As I mentioned in my opening statement,
I think this year you are asking for a 27 percent increase, 33 if you
do it over the sequester number, and actually in 2012 there was
$100 million more than the year before that. So as you can imag-
ine, most agencies don’t get this kind of increase every year, and
I know that your budget is funded by fees and it doesn’t come out
of the general fund of the Treasury but we have to take our over-
sight role pretty seriously, so we have got to ask the questions.

How do you think that the average investor has benefited from
these large funding increases and when is enough going to be
enough? When do you expect that you can stop asking for these
dramatically large increases every year? You touched on some of
the things that you are doing to be more efficient. Please talk about
that.

Ms. WHITE. Well, let me say first that we appreciate very much
the funding support that we have gotten at the SEC over the years
and seek that support again through this request. I guess one of
the things that I have been most struck by since I became chair
of the SEC, I should have known this well from the outside, but
certainly you know it better from the inside once you are there, is
just how vast and difficult and complex the responsibilities are of
the SEC in terms of protecting investors, facilitating capital forma-
tion, and really safeguarding the integrity of our markets. Those
markets are also changing as we speak every day, and we need to
keep up with that complexity and that speed with the work that
we do. So we are cognizant of these budgetary times, we are cog-
nizant of our mission. We have had additional responsibilities
added to that mission which was already a vast one.

So, we have tried to be as targeted as we can in these requests
that we have made so it is a responsible request and we can do our
job. Certainly I feel extremely strongly about being a faithful and
strong steward for those moneys on behalf of the taxpayers. I think
the agency has also certainly prior to my arrival made significant
improvements to become more efficient and effective. I think others
have testified before about a number of the restructurings in the
enforcement and examination functions for example, and I think
those have really yielded very good dividends. I expect to see more
%f %hat. I think those are extremely important functions for the

EC.

So it is our responsibility that we have to cover and discharge.
It is also our responsibility to spend that money wisely and very
effectively, and I am certainly committed to discharging that re-
sponsibility.

Mr. CRENSHAW. Thank you very much, and we look forward to
your bringing a fresh approach as you go about your job.
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Mr. Serrano.

Mr. SERRANO. Thank you, Mr. Chairman.

You came in the middle of an uncertain budget year between
continuing resolution and sequestration. You have had quite a
challenge to say the least. What impact have you seen from this
uncertainty and from sequestration?

Ms. WHITE. I think what I have seen is a number of things not
being able to be done that again I think are critical for the agency
to do to fulfill its mission. Certainly our agency, and I am sure oth-
ers as well, have anticipated the possibility of the sequestration. I
think our folks have done an excellent job in planning for that so
that we don’t expect furloughs, but we certainly have had to defer
hiring for some of our new functions, including oversight of OTC
derivatives. We have had to suspend and will have to suspend cer-
tain of the critical IT initiatives that would help our examination
and enforcement functions. And so it is quite an impediment to the
agency. But I am glad to say that we are obviously trying to safe-
%liard as much as we can for our core mission, but it is very much
elt.

Mr. CRENSHAW. Mr. Graves has a question and then let’s see
where we are. Mr. Graves.

Mr. GRAVES. Thank you, Mr. Chairman.

Chairman White, I guess congratulations and welcome to your
new post. I had a quick question in relation to portfolio margining.
In your presentation you spoke a lot about enforcement and I think
we all recognize that is a very, very important role that you have
there, but as well in your statement you talk about maintaining
fair, orderly and efficient markets. So as it relates to portfolio mar-
gining, and Dodd-Frank contained a provision that addressed this,
and while there is a lot controversy with that piece of legislation,
a lot I don’t agree with, there are certain components that may be
beneficial, and this was one of those, one of the few beneficial pro-
visions, for exchanges that I guess where the portfolio margining
would help with exchanges and with customers alike.

It is my understanding progress has been made recently with re-
gard to permitting the holding of swaps, security-based swaps, in
the same account, thus allowing customers to more efficiently use
their capital.

Can you provide us with an update on the rulemaking activities
with the SEC for this issue?

Ms. WHITE. I think I can, at least to the extent of my knowledge.
Obviously a major objective of Dodd-Frank is to promote the clear-
ing of OTC derivatives such as credit default swaps and others.
ICE Clear Credit has agreed to clear such transactions, which is
a very, very good thing. The SEC has issued an order providing re-
lief in terms of some of the margin requirements looking towards
permitting the portfolio margining that is essential and certainly
beneficial to the dealers and the customers.

Essentially, some of those requirements became effective before
all of the information was provided to the SEC in order to be able
to approve the portfolio margining methodologies. So the SEC, I
think in March of this year, actually issued letters to I think seven
of the broker dealers to give them stopgap relief. There was some
resistance to what the stopgap relief was, I think, in terms of high-
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er margin requirements for the dealers. I could go into the ration-
ale for that. But I think more importantly the bottom line is that
since then the SEC has been very productive, I think, with con-
structive discussions with the dealers and with ICE to try to work
out what would be an acceptable solution there.

Mr. GRAVES. So you all are still working on that?

Ms. WHITE. Yes, we are.

Mr. GrRAVES. Okay, thank you.

Mr. CRENSHAW. Mr. Serrano.

Mr. SERRANO. Let me just ask you as a follow-up to that first
question I asked, what are the long-term ramifications from your
perspective on reducing oversight because of budget constraints?
One of the big concerns that we have in all agencies is that the
oversight that will be carried out or not carried out, and the IRS
is collecting taxes and going after people who don’t pay their taxes.
In your case it is the oversight that we all need now more than
ever. What do you think is the long-term effect?

Ms. WHITE. Of the oversight of the budget process?

Mr. SERRANO. Yes.

Ms. WHITE. If I understood your question. Look, I think, and I
know there was a discussion before of self-funding for the SEC. It
is deficit neutral funding. That doesn’t change the oversight re-
sponsibilities of this subcommittee. It doesn’t change the respon-
sibilities of the SEC to effectively use those funds. I would hope
that

Mr. SERRANO. No, I am referring to the SEC’s oversight of people
who may be

Ms. WHITE. I am sorry, I misunderstood your question.

Mr. SERRANO. I apologize.

Ms. WHITE. Clearly we need the resources to be able to do that,
and we have gotten a number of new responsibilities. I think I
cited we have 25,000 entities now that we oversee and we have
more coming under the Dodd-Frank legislation in particular. So it
is essential that we get the funding to be able to do that or we sim-
ply won’t be able to perform our job.

Mr. SERRANO. Very briefly, Mr. Chairman, and this is in the
record and can be seen, when I was chairman of this committee one
of the surprises was having people from the SEC coming and basi-
cally tell us we don’t need any more money. We have enough
money. We later found out that what that meant was we have no
intention of oversight and many can say that what happened on
Wall Street happened in part because we weren’t checking. And I
don’t mean the committee was not checking, the SEC was not
checking.

Mr. CRENSHAW. Got you. Let me ask you one quick question, and
then I think there are 334 people that haven’t voted yet so I think
we are in good shape.

Let me ask you, we are talking about rulemaking. The Inspector
General has criticized the Commission in terms of the cost-benefit
analysis, especially in those Dodd-Frank rulemakings. And you un-
derstand that these rules have a pretty big impact on the business
world and that is important particularly when we have got a strug-
gling economy. I notice in your budget request you are planning on
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hiring some more economists and I would think that is a critical
group for you to hire. So let me ask you about that.

Is this a pretty big priority of the Commission, to have some
more economists? What role are they going to play in the rule-
making process and are they going to be more active than they
Wer((ei in the past? It seems to me this is going to be a big step for-
ward.

Ms. WHITE. I think there is no question that economic analysis,
including cost-benefit analysis, is essential to our rulemaking func-
tion, and you rightly identify our economists as those that are inti-
mately involved in that. The agency in March of last year actually
issued guidance to enhance its economic analysis of its rulemaking.

We have actually gotten some positive comments about the
progress in that area, both I think from the Chamber and also in
a recent GAO report, more recent than the IG report that you cite,
although the agency was quite responsive to all of the rec-
ommendations. I think it is essential going forward. There is a sig-
nificant 45 percent increase adding 45 economists to our risk anal-
ysis section. We get them involved earlier in the process to judge
the economic impact of a rule, whether there should be a rule,
what the alternatives should be, and whether there should be one
at all, as I mentioned. It is absolutely critical. I think the agency
is totally committed to the robust economic analysis of its rule-
making and I think it has enhanced itself over time in that anal-
ysis.

Mr. CRENSHAW. That is encouraging. I want to be sure, and I am
sure you are aware, of how important that is in terms of the folks
that you regulate. Now, some of those suggestions by the Inspector
General, I guess you don’t agree with everything, but some of the
criticisms they had of you trying to implement those

Ms. WHITE. I am not sure precisely which ones we are speaking
of, but I know that the agency was responsive to a number of rec-
ommendations by the IG with respect to enhancing economic anal-
ysis. I think they have been responsive to recommendations coming
from a number of corridors doing that. Certainly I would be respon-
sive to recommendations that obviously I agreed with, but never-
theless it is a priority that our economic analysis continue to be ro-
bust, and if need be, enhanced as we go forward.

Mr. CRENSHAW. Great. Well, I think, Mr. Graves, do you want to
ask a question? The clock has run out, but we are pretty fast. So
we will go over there. I know some of the other members probably
were going to wait until after votes to come, so it may be 15 or 20
minutes, but with your great understanding, I am going to recess
the committee for a short period of time. Thank you.

[Recess.]

Mr. CRENSHAW. I will call the meeting back to order. Again,
thank you for your patience. I think some members may be strag-
gling in from time to time.

Let me just finish up one of the things that you and I were talk-
ing about, the rulemaking process and the economic impact and the
cost-benefit analysis. One thought I had, I don’t know if this is
something you all do, kind of a look back at the rules and regula-
tions that from time to time once a rule is promulgated that maybe
after a year or two that you kind of review that rule, see if it ac-
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complished what you wanted to accomplish, see if it cost what you
thought it might cost. Is that something you all have thought about
or would that be a good idea? I know everything has changed, as
you say, and you got to look to the future, but would it be helpful
to look back and see, make sure there aren’t any unintended con-
sequences, make sure that things are working out the way you had
them planned?

Ms. WHITE. With respect to that, I think that we rely on a very
robust post-comment period as well from the parties affected by the
rules. It is not a formal notice and comment after you adopt the
rule. Certainly you want to remain on top of the markets and the
impacts of your rules. But I think primarily we rely on the input
that we get from our own monitoring of the rules as well as com-
ments we get from those affected.

But I think there was actually a GAO study in 2007 that sug-
gested that actually prescribing a formal look back might not be as
efficient as actually sort of receiving input from those affected
every day. So we certainly are cognizant of that, but at least to my
knowledge there is not a formal program to do that. But we cer-
tainly do monitor our rules and we are in constant dialogue with
those we regulate.

Mr. CRENSHAW. I think that makes sense. I wasn’t suggesting
that some sort of official procedure take place, but it sounds to me
like you are doing just that, when you promulgate the rules, and
as you informally look back and see if they need a change or if they
are working well. So I think that is good.

Let me call on Mr. Serrano.

Mr. Quigley wasn’t here and he just got here. Why don’t we do
that, even though Mr. Serrano was here first.

Mr. QUIGLEY. Let Mr. Serrano go first.

Mr. CRENSHAW. Mr. Quigley insists that Mr. Serrano go first.

Mr. SERRANO. I have never been so loved. So the big issue that
we always continue to discuss in Congress or at least among our-
selves is, you know, can what happened in 2008 happen again and
what role can the SEC play in making sure that it doesn’t happen.
And we come back to the point of can you do that without getting
all the staff positions you need? We know that we are in a budget
cutting situation and some folks think you cut right across the
board, but all agencies, of course, are important, but this is the one
that has to keep an eye on making sure that that which caused
such a huge problem in our economy doesn’t happen again. What
can you tell us about that?

Ms. WHITE. Well, there is no question that obviously none of us
want anything like that to happen again. I think I can say this as
the relative newcomer as chair to the SEC, that there is also no
question that the SEC is absolutely critical to seeing that it doesn’t
happen again, critical to our markets in general. And I also think
we were given over 90 rulemakings under the Dodd-Frank Act de-
signed to prevent that, frankly, by greater regulation.

So it is critical that the SEC be able to carry out those rules as
well as those under the JOBS Act. Without the resources, it makes
it very, very difficult. Then even once adopted, those rules have to
be implemented, enforced, monitored. And we have new regulated
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entities, registered entities coming on board all the time that are
really quite resource intensive.

One of the effects of sequestration is that we are not as able to
do as much as we would like to do to build for those new entities
that we oversee, and it is critical that we be able to do so.

Mr. SERRANO. Briefly how many rules are we talking about and
how many are in place or ready to go?

Ms. WHITE. The SEC under Dodd-Frank has adopted, or pro-
posed about 80 percent of the rules under Dodd-Frank, but that
doesn’t mean all are adopted. So there are a lot that remain to be
done, including the Volcker rule that there has been a lot of discus-
sion about. Under the JOBS Acts those rulemakings remain to be
done. And one of my highest immediate priorities, as I said at my
confirmation hearing, is to get those congressionally mandated
rules done as promptly as I can and as well as I can.

Mr. SERRANO. Thank you.

Mr. CRENSHAW. Mr. Bonner.

Mr. BONNER. Thank you, Mr. Chairman.

Madam Chair, I apologize for being late, so if I go into two ques-
tions that have already been covered you are happy to refer me to
the record and I will be happy to go there and not ask you to re-
peat yourself.

The first one deals, and I know you have only been in your cur-
rent position for a couple months, so thank you for your public
service and your career of public service. But the first goes to the
Stanford victims. And like many victims of Congress I have some
in my district that I have met with and felt their frustration, felt
their loss, felt their hopelessness that they were not being ade-
quately looked after by their Federal Government they have paid
taxes to all these years.

The SEC, as you know, recently launched a lawsuit against SIPC
in the Federal District Court which it had pursued on behalf of the
Stanford victims. They allege that the SEC, or at least the ones I
have talked with in Alabama, failed to properly make their argu-
ment and specifically that they improperly agreed to SIPC’s incor-
rect stipulations of a particular set of facts. The Stanford victims
that I have met with over the years agree to SIPC’s incorrect stipu-
lations—I am sorry, they argue that the SEC had agreed to SIPC’s
stipulations, contrary to the fact that for many Stanford victims
these stipulations were simply not accurate.

So the constituents I have, in particular Craig and Cynthia Nel-
son of Magnolia Springs, Alabama, which I would love to have you
come down and visit, it is a beautiful little community, they are
concerned that with the SEC agreeing to stipulations that they
were not supposed to have agreed to on behalf of the victims, that
it jeopardizes their ability going forward to recover funds. I know
the SEC has appealed the District Court’s ruling, so technically it
is still up in the courts.

But if you had an opportunity to visit with my constituents or
others from wherever of the 50 States and territories, as Mr.
Serrano likes to remind us, if you were sitting down with them,
what would you say in terms of the SEC’s handling of this to date?

Ms. WHITE. Well, first I would obviously express, as I am sure
you and many others have, the deep regret that they have suffered
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the loss that they have suffered. I mean, this is obviously a huge
Ponzi scheme with pervasive illegal conduct that harmed many,
many people.

I think with respect to the SIPC issues and the lawsuit, my un-
derstanding of that is, and I have looked into it factually, at least
to some degree, is that I think for the first time actually in the
SEC’s history, and this was really in pursuit of trying to redress
the harms that were done to your constituents and other investors,
the SEC instituted an action to require the initiation of a SIPC lig-
uidation. That is the lawsuit that the SEC lost in the District
Court, as I understand it, on a legal theory that I think was essen-
tially unrelated to the factual stipulations that you are referring to.
Certainly, as I understand those, either unrelated to the legal the-
ory or consistent with the legal theory, the SEC’s legal theory being
that even though your constituents may have invested in let’s call
it the Stanford bank rather than the broker-dealer, that in effect
the broker-dealer that is covered by SIPC constructively had their
moneys too, which would mean that they would be covered by the
SIPC Act.

So that is something that we obviously disagree with the District
Court’s decision in that. The SEC really did and has and will con-
tinue to pursue that very, very aggressively. But I think from what
I know of the litigation, that is how it came to rest where it came
to rest, and now it is on appeal and the SEC is obviously pursuing
that vigorously.

Mr. BONNER. Shifting gears, thank you. The organizational struc-
ture of the SEC has been a longstanding problem, certainly long
before you arrived in your current position, with more than 20 dif-
ferent divisions and offices all reporting directly to the chair. In the
2010 report, the Boston Consulting Group identified a need for a
significant reorganization as one of four priorities, and it is my un-
derstanding that the SEC has submitted to Congress three of four
reports on implementation of the BCG recommendations as re-
quired, yet to date the only reorganization the SEC has undertaken
has involved an administrative support of offices, as I understand
it.

So two observations and a question. One of the major issues
identified by the Boston Consulting Group report was a lack of a
formal structure to resolve disputes between major SEC offices.
Can you tell us what actions you will take as the SEC chair to ad-
dress the silo problem that exists under the current SEC structure?
And secondly, as the new chair will you act on the recommenda-
tions of the Boston Consulting Group and undertake a comprehen-
sive reorganization of the operating divisions of the SEC?

I will say at the outset, being from Alabama as well as the State
of Florida where the chairman is from, the distinguished chairman,
the SEC in our part of the world is the Southeastern Conference.
So I know the difference between the two when I ask the question.

Ms. WHITE. Actually, I asked for that job but no one would give
it to me.

But let me just say that I think the fourth of those, which is the
final of those reports, I think was just submitted to Congress from
the SEC. My understanding is that there were essentially 20 sets
of recommendations for new initiatives, including some of the re-
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structuring recommendations that were made by the Boston Con-
sulting Group, and 16 of those 20 have actually resulted in an im-
plementation plan and the other four are continuing to be worked
on.

My further understanding is that in terms of some of the restruc-
turing suggestions actually before the Boston Consulting Group
was retained, the Enforcement and Examination Divisions of the
SEC underwent significant restructuring, I think to very good ends.
I have been there one day less than a month, I guess, but it will
be something I will be looking at across divisions. And also respon-
sive to the recommendations, each of the other major divisions has
a managing executive now too, which I think has been a real man-
agement enhancement. That grew out of the Boston Consulting
Group review as well.

The SEC has moved on to what I call the support operations of
the organization. One recommendation, for example, from the Bos-
ton Consulting Group was to merge the executive director of the
SEC with the COO’s office. That has been done, I think to a very
good end and very good efficiencies. I will be looking across the
agency obviously for further enhancements and improvements, but
I think the SEC has made significant progress based on those rec-
ommendations and their own initiatives.

In terms of siloed information, that is obviously something that
you need to deal with in any organization because you will not
function effectively with the silos. I think my management style is
to break down silos anyway. I think my predecessors achieved a lot
of progress in that arena as well, and certainly I bring everyone to-
gether to do that and hopefully will walk the walk and talk the
talk as well. So I look forward to doing it.

Mr. BONNER. Thank you, Mr. Chairman.

Mr. CRENSHAW. Thank you. Mr. Quigley.

Mr. QUIGLEY. Thank you, Mr. Chairman.

Madam Chairman. Last year as you know we passed a couple
measures that required companies that file with the SEC to dis-
close information about their dealings with Iran. The first question
is do you have the resources to make sure that there is compliance
with that requirement, those requirements?

Ms. WHITE. Again, one of the divisions where we are seeking I
think 25 additional positions is the Division of Corporation Fi-
nance, which actually is the division charged with the review of
public companies’ filings. The Iran requirement became effective,
as I recall it, in February of this year in terms of filings made, and
I think we have received now, if I have my number right, 242 such
filings to date, and I think that is really up-to-date. Somebody gave
me the number I think yesterday or today. The Division of Cor-
poration Finance selectively reviews filings, including those with
Iran disclosure.

We also require that those making those disclosures give notice
on EDGAR that they have made such a disclosure, which helps one
not to lose it in the bulk of the disclosures that are made. We then
give immediate notice to Congress, the President, Treasury and the
State Department so that they can pursue that. So it is an area
in which we certainly are carrying out our functions. It is obviously
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a relatively new set of disclosures that we are reviewing for the
last few months, but it is very important that we do so.

Mr. QUIGLEY. Let me know if I am mistaken here, but I have had
people address concerns that the Chinese energy firms, two of
them, have failed to meet the specific requirement about these
level of disclosures that they have with the government of Iran. Is
that your understanding and where are we at with that issue?

Ms. WHITE. I would be happy to get back to you on the specific
instances that you mentioned. Clearly as a process matter what
should happen if there is deficient disclosure is the usual comment
back and forth between Corporation Finance and those companies
should be occurring. But I am happy to get back to you on the spe-
cifics of that.

[The information follows:]
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FINANCIAL SERVICES AND GENERAL GOVERNMENT SUBCOMMITTEE
HEARING ON THE SECURITIES AND EXCHANGE COMMISSION

QUESTION FOR THE RECORD

CONGRESSMAN MIKE QUIGLEY

At the May 7, 2013 hearing of the Financial Services and General Government
Subcommittee, Congressman Quigley asked the following:

And let me know if I'm mistaken here, but I've had people address concerns that
Chinese energy firms, two of them, have failed to meet the specific requirements
about these level of disclosures that they have with the government of Iran. Is that
your understanding? And where are we at with that issue?

RESPONSE: With respect to the particular companies you identified, |
understand that SEC staff reached out to yours in an attempt to gain more
information. While we are unable to speak publicly about specific companies or
their compliance with specific disclosure requirements, [ can talk generally about
how the SEC would approach a situation where it appears that material
disclosures are not provided in the course of a review of a company’s disclosure
filings.

[t is worth noting up front that SEC staff does not review every filing of each
reporting company every year. Section 408 of the Sarbanes-Oxley Act requires
the review, at least once every three years, of the disclosures, including financial
statements, of each company required to file reports with the Commission, which
currently totals approximately 9,100 companies. In addition to these reviews,
staff in the Division of Corporation Finance selectively reviews additional
periodic reports and documents that companies file when they engage in public
offerings, business combination transactions and proxy solicitations. On the
whole, Division staff annually review filings of a substantial number of the
companies that are required to file reports with the Commission. In fiscal 2012,
the Division reviewed the filings of more than half of the reporting companies.

During the course of these reviews, Division staff members often monitor press,
analyst activity, market trends and listen to earnings calls so that they are able to
identify issues that may represent material trends or material company-specific
issues. In addition, with the assistance of the Division’s Office of Global Security
Risk, Division staff members continue to monitor filings for disclosure of global
security risk issues.

During this process, staff may send a company a comment letter with suggestions
on how it can improve its disclosure or enhance its compliance with the
applicable disclosure requirements or ask questions with respect to compliance
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with disclosure requirements. When issuing comments, the Division may request
that a company provide supplemental information so the staff can better
understand the company’s disclosure, provide revised or expanded disclosure in a
future filing with the Commission or amend a document on file with the
Commission to revise or expand disclosure. To enhance the transparency of the
review process, no earlier than 20 business days after the review is complete, the
Division makes the comment letters and company responses to them available to
the public.
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Mr. QUIGLEY. I would appreciate it. And last, the SEC recently
filed charges against my home State, the State of Illinois. The
quote was that Illinois misled municipal bond investors about the
State’s approach to funding its pension obligations. Now, for those
of us in Illinois, pension troubles are no surprise. There is nothing
new. It continues to be a major issue.

But can you elaborate to any extent on how Illinois was able to
mislead investors? Obviously this is an ongoing situation, but
would setting disclosure standards for municipal issuers help avoid
this kind of issue in a more generic sense?

Ms. WHITE. The answer is it is a priority of the SEC to deal with
the disclosures in municipal financing.

Mr. QUIGLEY. Illinois is not alone.

Ms. WHITE. Illinois is not alone. I believe this is the case, this
is our third major action of this kind and it remains a priority, so
they are definitely not alone. Obviously we are talking about en-
forcement actions. The SEC has also made recommendations in a
report to Congress about, among other things, enhanced disclo-
sures. We don’t have powers over those disclosures as we sit here
now except through the broker-dealers who actually do the
financings themselves. But it clearly remains an issue.

Mr. QUIGLEY. We didn’t set standards I would assume you would
think, right? I know you don’t have the powers, but someone needs
to set these.

Ms. WHITE. No, I think you certainly want that disclosure to be
more robust than it has been and we certainly see those issues,
and not just in your home State but in others with respect to un-
derfunded pension plans and other issues frankly as well. It is a
market that needs real attention.

Mr. QUIGLEY. I appreciate that and I appreciate your getting
back to us as you suggested and following up on the issues dealing
with the disclosures of ties to Iran.

Ms. WHITE. Happy to do that.

Mr. QUIGLEY. Thanks for your service.

Mr. CRENSHAW. Thank you. Mr. Womack.

Mr. WoMACK. Thank you, Mr. Chairman, and congratulations,
Madam Chairwoman, and I wish you the very best in this position.

As you know, the JOBS Act was signed by the President in April
of 2012 and it provided language in there that provided a year for
the implementation of regulations, and it has been a little more
than a year. Can you fill me in on where we are in that process?
I k‘I?IOW you are new to the job here, but where are we in the proc-
ess?

Ms. WHITE. Again, what I can say is, and I said it at my con-
firmation hearing and I think I mentioned a little bit earlier, but
my top priority, I mean I guess I identified three immediate top
priorities, is to get the Congressionally mandated rulemaking done,
and that is Dodd-Frank but it is also JOBS Act. I am spending a
great deal of my personal time in driving those rulemakings. I can’t
give you a specific timetable. They are under active discussion with
the staff and the Commissioners. But I am absolutely committed
to getting them done as promptly as possible.

Mr. WoMACK. Even though you can’t give a specific timetable,
can you give us a season maybe?
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Ms. WHITE. That might not tell you anything I guess if I gave
you a season. All I can say is that we are actively engaged in that
process.

Mr. WoMACK. This year?

Ms. WHITE. As we speak.

Mr. WoMAcCK. Will it be this year?

Ms. WHITE. I certainly hope so.

Mr. WoMACK. Okay. Among other things, the JOBS Act had
some shareholder registration and deregulation, or deregistration
thresholds for bank and holding companies. Unfortunately, it did
not explicitly extend those new thresholds to the savings and loan
holding companies, even though Congress did not intend to treat
them differently. And by the way, there has been legislation filed,
in fact it was in Financial Services today, it got a voice vote, but
my understanding is that the SEC has the authority to extend the
new thresholds to the savings and loan holding companies.

Why at this point has the Commission chosen not to do that? Is
that something that you are tracking?

Ms. WHITE. I am tracking that, and my understanding is that it
is still under discussion and consideration whether we can do that
by rulemaking. But that is something I am focused on and will re-
main focused on. I am very aware of that issue and indeed have
been in discussions as early as this week on it.

Mr. WoMACK. Well, just thinking out loud, if there was a positive
opinion registered about do you have the authority to extend that
threshold, would it be your intent to extend it?

Ms. WHITE. Again, my understanding is, and, again, I don’t want
to get ahead of the internal discussions or my legal advisers at the
SEC, but I think

Mr. WoMACK. Hypothetically.

Ms. WHITE. But I think the sense is that this was an oversight
that should be corrected.

Mr. WoMACK. And we agree with that. That is all the question
I have, Mr. Chairman. Thank you.

Mr. CRENSHAW. Thank you. Ms. Kaptur.

Ms. KAPTUR. Thank you, Mr. Chairman, and welcome, Ms.
White. I am really glad to have you here today and wish you well
in your new duties.

I have two questions. The first is kind of to provide some per-
spective. In order to prevent major financial calamities in the fu-
ture, retrospectively going back to the 1980s and 1990s, can you
unwind the market shifts in housing investment instruments that
caused the financial crisis and why the SEC failed to capture their
risky nature early on? Kind of looking back. And what do you know
now that you didn’t know then? What could you be looking for?
What footprints were out there that for some reason was not
caused by an agency that spends $1.5 billion a year?

Ms. WHITE. Well, I think it goes beyond the SEC. I think we are
trying to appreciate more what folks missed and didn’t understand,
and we are trying to regulate better to prevent that from repeating
itself in the future.

I think the SEC is predominantly a disclosure agency, and so one
of the things you want to be sure of is that investments tied to the
real estate market, securitizations and the like, have the full range
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of disclosures. That is something that indeed we are mandated
under Dodd-Frank to attend to and we have attended to under
Dodd-Frank so the disclosures are out there for people to see. I
think the theory of our regulation at the SEC is that good full dis-
closure to investors can prevent a lot of harm that occurs other-
wise.

Ms. KAPTUR. But could you for those of us who don’t spend our
time in the financial markets extending risk beyond what would be
prudent, what really happened?

Ms. WHITE. I am not sure I or anyone can quite answer that. In
terms of the housing market?

Ms. KAPTUR. Yes. I mean you had a loan, it turned into a bond,
and then the bond into a security that was sold internationally in
tranches. How did that, from a historical standpoint, who started
that and how did it flower inside our financial system without ap-
parently all these regulatory agencies understanding the full na-
ture of how very risky that was? How was that possible?

Ms. WHITE. Well, I think, again, commissions, committees and
others, experts have spent a lot of time gathering a lot of informa-
tion specifically with that retrospective kind of look and come out
with actually differing conclusions to some degree. So I wouldn’t
profess to have that degree of knowledge on this to respond to your
question.

But I would say that I think the downturn in the housing market
has occurred. I think it did occur to the surprise of many. Why did
that happen? If there had been better disclosure, better attention
paid to that, would we have caught it earlier? Certainly those are
among the conclusions that others have reached. Why were there
securitizations? Again I think from the SEC’s perspective, we are
a capital markets regulator. Investors make their choices in dif-
ferent investment products. Our job, and it is a big job, is to make
sure that the disclosure that they are given with respect to those
investments are full and fair so that they can make informed deci-
sions.

Ms. KAPTUR. Are you saying that the collateralized debt obliga-
tions, for example, had no disclosure? The problem was that it
wasn’t disclosed at some point?

Ms. WHITE. I think there have been many examples including I
think in the enforcement arena where the disclosures were not ade-
quate, no question about it. The SEC has brought quite a number
of quite important cases with respect to structured products, the
deficiencies, and the disclosure that accompanied them.

Ms. KaAPTUR. Well, don’t you think it is awfully important to to-
tally understand where the system failed in order to fix it?

Ms. WHITE. I think there is no question about that.

Ms. KAPTUR. How could the government of the United States
have missed this?

Ms. WHITE. Well, you know, again, that is a broad question. I
know it is intended to be a broad question. It is something that I
think—it is a multi-factored, very complicated picture. I don’t think
it is a simple one. And as I say, many committees and commis-
sions, have spent a lot of time, a lot of investigative efforts doing
that retrospective look. Plainly what we are doing going forward is
designed as a government, as a U.S. government, to prevent that
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kind of crisis from occurring again, and to prevent the kind of sys-
temic risk that could be introduced into the system. That is some-
thing that everybody, not just the SEC, but all the regulators are
very much focused on.

Ms. KAPTUR. Are there not certain types of derivatives, for exam-
ple, where disclosure will not be required? They were exempted
under Dodd-Frank?

Ms. WHITE. Well, I think what Dodd-Frank has essentially done
is, among other things, mandated rulemaking to regulate the over-
the-counter derivatives market. It was not regulated before essen-
tially.

Ms. KAPTUR. But there are some exemptions, are there not?

Ms. WHITE. There are.

Ms. KAPTUR. Yes, and what might those be?

Ms. WHITE. Well, there are different exemptions depending upon
what arenas we are talking about. There are various exemptions,
for example, from the Volcker Rule in terms of proprietary trading.
I don’t want to—there are certain exemptions with respect to hedg-
ing activities for customers, which is certainly needed to occur or
the market making exemption.

There are exemptions—what you don’t want to do when you reg-
ulate and respond to a crisis is to over regulate beyond what you
are intending to do so that you actually cause harm you are not
intending to cause. So it is a massive effort. It is a massive effort
that has been assigned to the regulators to sort out with statutory
prescriptions, but as smartly as we can, exemptions included.

Ms. KapTUR. Mr. Chairman, I know my time is up, but it seems
to me incumbent upon all the regulatory agencies and this White
House to understand in sheer utter detail where the train started
going off the track in the late eighties and early nineties. By the
mid-nineties we were already positioned for a major catastrophe
forward and the instruments that were created were not detected.

It seems to me that there needs to be a postmortem here by im-
portant regulators like yourself. And to the extent you could pro-
vide to the record, maybe talking with some of your colleagues now
responsible for regulation, let us know looking back retrospectively
where those instruments were created, what year, by which institu-
tions, that ultimately led to very high risk behavior and instru-
ments that the regulators missed and when that happened.

It just wasn’t spontaneous combustion. It was actual actions by
individual institutions and very high risk behavior that was unde-
tected inside our system and has resulted in the largest transfer
of wealth in American history from Main Street to Wall Street and
the loss of a majority of equity, for example, in the African Amer-
ican community of this country.

It is a shift of wealth that is extraordinary, and I think it would
be important for the SEC staff and for the Commission itself to un-
derstand where the train started going off the track back in the
early nineties, late eighties—early nineties.

I thank you very much for your appearance today. Thank you,
Mr. Chairman.

[The information follows:]

For information, please refer to the insert titled “Questions for the Record From
Congresswoman Kaptur”.
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Mr. CRENSHAW. Thank you. Mr. Yoder.

Mr. YODER. Thank you, Mr. Chairman. Chairman, thank you for
being here today and congratulations on your new appointment.
We look forward to working with you.

The SEC recently proposed a 650-page rule on the cross border
application of the Dodd-Frank law to security based swaps. First
of all I want to commend you, Chairman White, for issuing a pro-
posed rule in accordance with the Administrative Procedures Act
which governs the way in which administrative and independent
agencies may propose and establish regulations and mandates cost-
benefit analysis and notice and comment from regulated industries.

As you may know, the CFTC has taken a different route. It also
has regulatory responsibilities for cross border swaps. However, in-
stead of engaging in a formal rulemaking process under the Admin-
istrative Procedures Act, CFTC Chairman Gensler has chosen to
issue interpretive guidance without the approval of commissioners.
That has resulted in some challenges for those folks that deal in
those industries. And we have had major G-20 regulators from
around the world commenting that the guidance from the CFTC is
flawed and will cause major economic challenges in relations in
terms of regulation between these countries.

I guess first of all why did the SEC choose a rulemaking proce-
dure as opposed to a guidance as the CFTC has chosen and what
benefits does that offer?

Ms. WHITE. I think I would say in response to that that the ordi-
nary course for the SEC is to engage in notice and comment rule-
making. Obviously we can give certain guidance from time to time
and proceed differently.

These are extraordinarily complex regulations. The market is
uniquely global. The complexities really are quite extraordinary.
We were pleased to put out, actually unanimously last week, a very
robust rule we think that is out again for public comment. We have
gotten pre-proposal comments as well. We have been engaged in
very active dialogue with the CFTC. We have studied the com-
ments they got on their interpretive guidance. We have been in dis-
cussions with many other commenters and we will be now that the
rule is actually proposed, including our foreign regulators.

We really need to get this right. Obviously we are trying to pre-
vent the risk to the U.S. from this marketplace, but to do it wisely
and in full consultation and as smartly as we possibly can. It is not
easy to do. We obviously will listen to all views now that the rule
is out, but we were quite pleased to put it out last week.

Mr. YODER. Well, I appreciate that, and I certainly appreciate
the collaborative approach of building consensus that has occurred
at the SEC, and I am very concerned about the CFTC’s language,
as are certainly foreign regulators. I guess what can the SEC do
to work with the CFTC to ensure that there is some consistency
between these things? Certainly there are unique areas of regula-
tion and that is why we have both the CFTC and the SEC involved
in their own separate processes. But as you can imagine the com-
plexities that exist already in this area of financial regulation and
to have two agencies who may have separate regulations, some of
which at the CFTC may make it impossible for foreign regulators
to have a role because of the constraints put in place, I guess how
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can you and the SEC play a role in ensuring that both procedures
are done in a way in which, since you are regulating many of the
same folks, can be consistent in their application?

Ms. WHITE. Our mandate is to coordinate and consult with the
CFTC. I think everybody recognizes that it would be optimal if
there was consistency. The markets are somewhat different. There
could be some differences. I would say with respect to the interpre-
tive guidance that the CFTC has put out as well as some of what
they have said in some of their no action exemption measures,
there are a lot of consistencies between the SEC and the CFTC.
But it is very important to continue this dialogue because it is a
uniquely global market with regulators around the world who are
in this space and very focused on it.

So we are going to continue in dialogue with the CFTC and with
our foreign counterparts to try to do as best we can to be consistent
and put out the best possible rules on this, carry out the statutory
objective, but also to take cognizance of how global and complex
this market is.

Mr. YODER. Thank you for that. I have a question on a different
topic, if I might, Mr. Chairman, if I have a couple minutes.

The Fourth Amendment to the Constitution speaks to the right
of people to be secure in their persons, houses, papers and effects
against unreasonable searches and seizures. There is legislation
being introduced in the House and the Senate related to the pri-
vacy rights of individuals related to their email. There have been
some agencies that have opined that individuals do not have an ex-
pectation of privacy when it comes to their email correspondence.
I happen to strongly disagree and believe that Americans expect
that their email is not being read by the Federal Government. We
have instances where this is happening without the knowledge and
without any sort of approval process from the Judiciary. It is essen-
tially self-executing powers by Federal agencies.

There is a bill in the Senate, there are bills being introduced in
the House related to this. And I guess first of all, do you think this
is an appropriate power that these agencies hold, yours included,
that allows these departments to read individuals’ emails without
any sort of oversight by the Judiciary? No check on that power.
And if you think about any other situation in your home or your
personal papers, the Fourth Amendment protects those rights, that
without a warrant or without proper oversight that we have a rea-
son to expect our own privacy.

Do you think that is appropriate and would you support legisla-
tion to restrict those powers in a way that still keeps the investiga-
tory tools of the SEC but respects the privacy rights of email for
the individual?

Ms. WHITE. Well, there is no question that privacy interests are
extremely important. I mean, I think we have actually weighed in
with a letter. I believe we are talking about the same piece of legis-
lation. The SEC, among other agencies, will in its enforcement
function in particular subpoena emails from individuals and also
subpoena them historically from Internet service providers.

I think the current legislation, we have a worry from our enforce-
ment perspective, sweeps too broadly there with regard to Internet
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service providers, because it can result in our not being able to
issue those subpoenas.

You could have a system that requires a search warrant for
those. I think that some have advocated that. We obviously don’t
have the search warrant powers in the SEC. The Justice Depart-
ment has that, where if you got a warrant you would have to go
before a judge before you could do that. But I think we have to be
very careful that we aren’t really gutting the enforcement powers.
I think we have to be very sensitive about the privacy interests,
but I do worry about aspects of that legislation.

Mr. YODER. Do you think the current powers the SEC holds are
appropriate given the Fourth Amendment right to protection and
right of privacy without unnecessary searches by the Federal Gov-
ernment?

Ms. WHITE. I do.

Mr. YODER. Okay. Well, we are going to have a debate about that
in Congress, and many of us disagree, and we think that Ameri-
cans do expect that they have a right to privacy in their email, and
the idea that the IRS or the SEC or any Federal agency would be
reading their emails without due cause or without any sort of over-
sight from the Judiciary that we use for every other portion of our
lives, whether it be our person, our effects, our papers, our housing,
that somehow email would not have the same expectation of pri-
vacy is a real issue for a lot of Americans. I think it is something
that Congress is going to debate.

We would love to have a partnership in ensuring that we have
a way to continue to have proper investigatory powers, but the sta-
tus quo is completely unacceptable to many Americans and I think
g; is going to be something that Congress is going to have to ad-

ress.

Ms. WHITE. I appreciate those comments completely and I will
make sure we are not ships passing in the night. What I am really
referring to is the Enforcement Division subpoenaing of emails, not
reading them realtime. So I take your point.

Mr. YODER. Thank you, Mr. Chairman.

Mr. CRENSHAW. Thank you. I think we will have time if people
have another question, but I would like to ask you one final ques-
tion and that is about money market funds. The SEC regulates
them. I think most people know those to be among the safest in-
vestments. You put a dollar in and you are supposed to be able to
get a dollar back, so it is a great short-term investment.

As you know, in 2008 during the meltdown it wasn’t the case.
They called it breaking the buck. When you put a dollar in and
there was a run on those money market funds, then there was a
time you only got back 97 cents. As I understand there is nearly
$3 trillion in money market funds. I know it is something you all
are thinking about proposing some rules for, and any time when
people start talking about rules there is concern that somehow they
could have a negative impact, such as increase the borrowing costs,
or change the nature of the instrument.

Can you just comment very briefly on what your view of that is?
Is that something you take into consideration as you try to safe-
guard these financial instruments? And also, are there any other
short-term vehicles that you know of that would be alternatives?



84

Because these are used, as you know, by individuals, by businesses,
by States, and municipalities. Please talk a little bit about your
view of reform of the money market funds.

Ms. WHITE. First, I agree that they are very important products,
both to investors and those companies who engage in short-term
borrowing. And you cite the incident in 2008 obviously the cause
of great concern and runs on the funds so-to-speak. The concern is
the systemic risk and also that retail investors may be late to the
party in redeeming, and so you need to sort that out and deal with
those phenomena. And the SEC in 2010 actually did engage in
rulemaking which I think did increase the resiliency of the money
market funds. We are engaged in further discussions about further
reform, and I am expecting the staff to make recommendations to
the Commission in the near future.

But as we do that, talking about economic analysis, we have got-
ten from our economists at the end of last year an excellent study
that was in response to three of our commissioners’ questions that
was directed to impact kinds of questions, what may have caused
the runs on the funds, et cetera, and what the effect of various re-
forms might be. So that is a very important study in our analysis.
And also as we engage in this discussion and further reform, we
want to do what we can not to harm the product as well.

Mr. CRENSHAW. Thank you. I think that is important. As you
know, when the government came in to insure those, nobody lost
any money and we are through that difficult time. But I think that
is an important short-term investment vehicle that so many people
use and it is important to our economy. Thank you for that.

Mr. Serrano.

Mr. SERRANO. Thank you, Mr. Chairman.

Chairman White, I think the SEC has been more vigorous than
ever in pursuing wrongdoing. However, I am concerned about the
various reports regarding the SEC’s settlement policies with those
accused of unlawful activities. In some cases the SEC has obtained
settlements with individuals in which they do not have to deny or
admit guilt even though these same individuals have pled guilty to
criminal charges elsewhere.

Do you think the SEC is doing enough to obtain admissions of
guilt in settlement agreements and do you think the SEC can ob-
tain enough deterrence value from a verdict in which an entity
doesn’t admit any wrongdoing? And part of the question will be if
you had all of the funding that you needed, could you then devote
to trying to get convictions, if you will, or admissions of guilt, or
is this just a policy that says that this may be one of the few places
where people don’t ever have to admit they did anything wrong?

Ms. WHITE. I have several responses to that. I guess first, the no
admit-no deny settlement protocol has been used not only by the
SEC but a number of agencies. This is on the civil side. Obviously
the SEC doesn’t have criminal powers for many, many years, and
I think to very good end in many cases, where you essentially get
nearly all and perhaps all, sometimes more of the relief than you
would get after you litigated and you have no litigation risk what-
soever. You get that money to the investors very quickly.

The SEC has actually changed its policy in cases where there is
a parallel criminal matter, where the Department of Justice, for ex-
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ample, will get admissions as part of their resolutions with institu-
tions. The SEC also at least generally will get those admissions as
well. So having said that, among the many things that I am re-
viewing as the new chair is that policy and protocol.

I understand the desire for accountability not only by institutions
but individuals, but I will also say that the SEC’s settlements,
whether they are administrative or they are judicial, lay out a very
detailed statement of facts so there is no real question about what
the conduct was.

But I take your point, and among the things I am reviewing with
the Enforcement Division is that policy.

Mr. SERRANO. Well, that is good to hear, because, you know, one
of the comments, and again I mentioned to you some of the com-
ments that we make amongst ourselves when we are on the House
floor before a vote or doing a vote or whatever, in the elevator, is
that 2008 was such a dramatic thing that happened in our country,
such a fiscal tragedy, if you will, fiscal crime in many cases, and
yet the feeling from most Americans are that no one paid a price
for that, other than the investors and the economy and the Amer-
ican people, that no one went to jail for that.

So how confident are you that we as a body and you as an agency
can convince the American people that folks are not going to get
away with something, at least get away with it again?

Ms. WHITE. Well, first, I think it is absolutely essential for not
only the SEC’s enforcement function but any prosecutor, any en-
forcement function, to have credibility with the American people,
that when there is wrongdoing there will be detection, there will
be aggressive pursuit and investigation, and there will be punish-
ment and accountability.

I would say that I think the SEC doesn’t, of course, have the
criminal power, so it doesn’t have the ability to put anybody in jail.
But I would say that I believe that the SEC’s record in financial
crisis cases is really quite impressive. Essentially they brought
cases I think against 157 individuals or entities. They got either
disgorgement or other penalties, $2.6 billion, most of which goes to
investors. Sixty-six I think of the individuals that they charged
were CEOs, CFOs or other senior executives. I think 70 percent,
if I am recalling it correctly, of the financial crisis cases against in-
dividuals were brought as litigated cases. So that is not a situation
where that began as a no admit-no deny situation.

And I don’t want to imply that I don’t think, even after our re-
view of various policies—I think there is a significant role for no
admit-no deny settlements in every civil agency, because it saves
resources, you do not incur the litigation risk, and you get lots of
money to investigators a lot quicker. But nevertheless I will be re-
viewing the scope of that.

Mr. SERRANO. Well, we appreciate that.

Mr. Chairman, I will have a couple more questions for the
record. But let me just thank you for your service in general to our
country and specifically now in this position. And your challenge,
which I am sure you know, is partly due to your success in your
other positions that you have held, so many people have sighed a
sigh of relief knowing that someone now is going to be really scruti-
nizing the situation. And that is the challenge we have as a Con-
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gress and the challenge you have personally. But we know you are
up to the job and we congratulate you again.

Ms. WHITE. Thank you very much.

Mr. CRENSHAW. Ms. Kaptur, do you have another question?

Ms. KAPTUR. Yes. I wanted to continue and ask, for most of my
adult life people got mortgages as loans and generally the local
bank held it or sold it off into the secondary market. But at what
point did that loan, to your knowledge, did it become a mortgage
backed security? The name of your regulatory body is the Securi-
ties and Exchange Commission, so I take it that your agency would
be particularly knowledgeable about when the instrument turned
from a loan to a mortgage backed security. Am I correct in my un-
derstanding?

Ms. WHITE. I am sure the agency is very knowledgeable about
that. I believe that the securitizations such as you are referring to
I think began, that product I think began to be used in the 1980s,
I believe.

Ms. KAPTUR. Yes. I would be very interested for the record, un-
less you unwind why your ship crashed you are likely to do it
again. So I am very interested in how that occurred and how it
eluded the regulators within the SEC in terms of its riskiness. I
am wondering what happened. And many institutions then having
those loans put into some other place and retaining no ownership
at all in that loan, what happened and which institutions.

Would your commission have the ability to identify through its
records which financial institutions first brought those deals for-
ward?

Ms. WHITE. I don’t know which institutions. I think there are
public reports that talk about this. I don’t think the fact that
securitizations were occurring was unknown to the marketplace.
Once it developed in the 1980s, I mean, the market was an active
one and I think not an unknown market. I think again what I had
said earlier is I think reflected certainly in our enforcement cases
is what was the disclosure about those securitization products.

Ms. KAPTUR. Yes. And there are institutions, I understand one
of them is in Illinois, that actually pivoted off of auto securitization
into home mortgage securitization, and back about, oh, the early
1990s I think had the largest fine in American history placed on
it by the Office of Comptroller of the Currency. I am remembering
back about $450 million, it was the largest ever placed on an insti-
tution at that point in American history. So something went wrong
there.

What is of interest to me is knowing that, how was it that that
process was allowed to move forward and not carefully regulated
by the SEC, since they were securities? What was missing in the
law or your regulatory authority? How did that instrument elude
regulation? Are you able to tell me that by going back through your
legal staftf?

Ms. WHITE. We can certainly provide further information for the
record in response. But, again, I think we are talking about, as we
are speaking now anyway, about disclosures about these securities.

Ms. KAPTUR. Correct.

Ms. WHITE. But we can certainly try to elaborate on that for you.
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Ms. KAPTUR. And I am trying to understand what was it about
that moment that created this force inside the financial system
that went unregulated? I mean, it is truly extraordinary. So I don’t
remember anything like it in my adult lifetime. So I am really in-
terested in how you as a commission viewed that moment in his-
tory, the people who were in place, because I think we can learn
something from it. And how it avoided regulation, how it went un-
detected by the SEC for all those years.

You weren’t the only place, but you do have the title Securities
and Exchange Commission. So I am wondering was it the defini-
tion in the law that was flawed, was it some mysterious financial
instrument that eluded regulation? What happened back then?
Could you go back and ask your staff to take a look at that and
tell us what occurred back then that allowed for this securitization
and the various instruments that were used? I think one was called
an RBS, it was a security. I don’t know if collateralized debt obliga-
tions came under your purview or whether that was over at the
CFTC. I am not sure.

But something happened with these very high risk instruments
that went undetected. What was the pattern of that instrument in-
side your commission? Was it even seen? You know, I am thinking
back, you know, what happened there? Was it our fault as a Con-
gress that something was exempted from the law?

I am wondering if you could provide enlightenment by going back
to that period in time and see why those types of securities in-
volved in the mortgage crisis were not regulated by the SEC. I am
looking backward now, not forward. I am trying to understand
what happened. Do you have the ability to do that?

Ms. WHITE. I think what I should probably do is let me see if I
can give you a further response after I go back and speak with the
staff on this. Again, let me do that.

[The information follows:]

For information, please refer to the insert titled “Questions for the Record from
Congresswoman Kaptur”.

Ms. KAPTUR. Thank you very much. Then my second question
and my last question for the record, looking forward, if you look at
the cases that have come from the SEC now that have yielded
some compensation back to individuals who have been harmed or
regions that have been harmed, could you suggest which of those
might have been the most effective in moving dollars back to indi-
viduals and communities that have been harmed? What were the
causes of action that were the most, to date, the most effective in
getting justice to harmed individuals and communities?

Ms. WHITE. I think the financial crisis cases that I just men-
tioned in terms of the numbers of dollars, the high volume of dol-
lars, I mentioned $2.6 billion that the SEC has achieved through
those financial crisis cases either by way of disgorgement or pen-
alties, most of which goes back to investors, I think those cases
have been very successful.

I think by definition you want every harmed investor to get as
much compensation as possible. Obviously we have been talking
about scarce resources, but I think those cases actually delivered
a lot of money back to harmed investors very successfully.
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Ms. KAPTUR. Is your commission aware or could you provide for
the record any communities across this country where, for example,
a city, county government, a school district, had pension funds or
investments that were impaired by certain financial companies
that gave them faulty advice or fraudulent advice and therefore
those funds lost money, impacting those communities. To your
knowledge have there been any such investigations by your com-
mission or any communities that have been found that experienced
that type of loss and has that been litigated?

Ms. WHITE. Certainly people across this country in all commu-
nities can suffer losses at the hands of a securities fraud, and cer-
tainly the SEC has brought cases that have pursued those and pur-
sued those in many cases to achieving a fund for investors in var-
ious communities. But I can try to respond further for the record.

[The information follows:]
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FINANCIAL SERVICES AND GENERAL GOVERNMENT SUBCOMMITTEE
HEARING ON THE SECURITIES AND EXCHANGE COMMISSION
May 7,2013

Questions for the Record from Congresswoman Marcy Kaptur

At the May 7, 2013 hearing of the Financial Services and General Government
Subcommittee, Congresswoman Marcy Kaptur asked a number of questions relating to
the residential mortgage-backed securities market, including:

e When these instruments were created and by which institutions;
e  What allowed for the securitization markets and high-risk instruments to develop;
e Was the Commission aware of these instruments; and

o How was the Commission regulating these instruments or were they exempt from
regulation.

In connection with these specific questions, Congresswoman Kaptur also asked for an
overview of the development of the residential mortgage-backed securities market, and
how, from an historical standpoint, did regulators fail to understand the full nature of the
risks relating to these instruments. The following summary of the development of
residential mortgage-backed securities market responds to these questions.

Overview of Asset-Backed Securities

Generally speaking, asset-backed securities are securities that are backed by a
discrete pool of self-liquidating financial assets, such as loans. Asset-backed
securitization is a financing technique in which financial assets, in many cases
themselves less liquid, are ﬁ)ooled and used to fund securities that may be offered and
sold in the capital markets.' This allows the lender to receive money for the loans soon
after they are originated, providing the lender with funding that it can use to make more
loans or extend more credit. In a basic securitization structure, an entity, often a financial
institution and commonly known as a “sponsor,” originates or otherwise acquires a pool
of financial assets, such as mortgage loans or credit card receivables. It then sells these
financial assets to a specially created investment vehicle that issues securities “backed” or
supported by those financial assets. These securities are “asset-backed securities™ or
“ABS,” and they are typically sold to institutional investors. Payment to investors on the
ABS}S made primarily from the cash flows generated by the assets in the underlying
pool.”

“Securitization” is a commonly used term to describe this financing technique, although other
terms, such as “asset-backed financing,” also are used.

- See Asset-Backed Securities, Release No. 33-8518 (Dec. 22, 2004) {70 FR 1306], at 1508.
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Residential mortgage-backed securities (“RMBS”) are ABS backed by some type
of residential loans, including traditional mortgage loans and equity lines, or backed by
other RMBS. In the basic RMBS structure, a group of mortgage loans is sold to a trust or
other investment vehicle, which owns the mortgage loans and sells securities that are
backed by the loans. A servicer collects payments from the borrowers on behalf of the
trust, an}d the trust makes payments on the securities to the investors that hold the
RMBS.

At its inception, securitization primarily served as a vehicle for mortgage
financing. Since then, ABS have played a significant role in both the U.S. and global
economy. Securitization can provide liquidity to nearly all major sectors of the economy,
including the residential and commercial real estate industry, the automobile industry, the
consumer credit industry, the leasing industry, and the commercial lending and credit
markets.

History of the Residential Mortgage-Backed Securities Market

For decades, the Federal government has worked to facilitate a liquid secondary
mortgage market so that lenders may sell the mortgage loans they originate in order to
free up capital for other loans.” The beginning of the modern RMBS market can be
traced to 1970 when the Government National Mortgage Association (“Ginnie Mae”), a
wholly owned Federal government corporation, first guaranteed securities backed by a
pool of mortgage loans. The creation of the Federal Home Loan Mortgage Corporation
(“Freddie Mac™) in 1970 helped to expand the market.® Freddie Mac issued its first
RMBS in 1971, and the Federal National Mortgage Association (“Fannie Mae™) issued
its first RMBS in 1981.7 For a number of years, RMBS were almost exclusively a

} See “Staff Report: Enhancing Disclosure in the Mortgage-Backed Securities Markets” (Jan. 2003)

available at http://www.sec.gov/news/studies/mortgagebacked.htm#exec (hereinafter, the “2003
MBS Disclosure Report™).

See generally, Release No. 33-8518, supra note 2, and Asset-Backed Securities, Release No. 33-
9117 (Apr. 7,2010) [75 FR 23328], at 10.

For example, the Federal Home Loan Bank Act of 1932 created a Federal Home Loan Bank
system that is designed to attract to the secondary mortgage market, investors who might not
otherwise invest in mortgages, making the secondary mortgage market more liquid and expanding
the pool of funds available for housing. See Federal Home Loan Bank Act of 1932, Pub. L. No.
72-304, 47 Stat. 725 (Jul. 22, 1932). See also “Government Sponsored Enterprises” available at
hitp://www.thfa.gov/Default.aspx?Page=33.

See Kenneth G. Lore & Cameron L. Cowan, Mortgage-Backed Securities; Developments and
Trends in the Secondary Market 2-39 (2001), at 1-10

See Linda Lowell, Mortgage Pass-Through Securities, The Handbook of Mortgage-Backed
Securities 25, 29 (Frank Fabozzi ed., 5th ed. 2001); Freddie Mac, Key Corporate Statistics (visited
Dec. 12, 2002) available at http://www.freddiemac.com/corporate/news/corp_stats.html; Federal
National Mortgage Association, SEC No-Action Letter (Nov. 7, 1977). See also Leland Brendsel,
Securitization’s Role in Housing Finance: The Special Contributions of the Government
Sponsored Enterprises, A Primer on Securitization 17, 17-29 (Leon T. Kendall et al. eds., 1997).



91

product of government-sponsored entities (“GSEs™), such as Freddie Mac and Fannie
Mae, and Ginnie Mae.® As discussed below, over the years Federal laws were
promulgated to encourage issuance of RMBS by non-government entities, such as banks
and finance companies. RMBS issued by non-GSEs is called “private label” RMBS.’

Secondary Mortgage Market Enhancement Act of 1984

Many of the regulatory constraints that had made it difficult for non-GSE entities
to sell RMBS were removed in 1984 with the passage of the Secondary Mortgage Market
Enhancement Act of 1984 (“SMMEA™). ' SMMEA was intended to encourage private
sector participation in the secondary mortgage market by, among other things, relaxing
certain regulatory burdens that affected the ability of private-label issuers to sell their
RMBS.'" For example, SMMEA allowed state and federally regulated financial
institutions to invest in private label RMBS. As discussed below, there were also
changes to the Federal securities laws related to SMMEA.

Effect of Tax Laws on RMBS Markets'?

Tax law constraints had also affected the types of RMBS that could be sold. Until
the passage of the Tax Reform Act of 1986 (1986 Tax Act™), which recognized the
Real Estate Mortgage Investment Conduit (‘REMIC™) structure with its beneficial tax
treatment, most RMBS were sold as “pass-through” securities. Pass-through securities
pay an investor principal and interest that mirror the payments received on the mortgage
loans underlying the RMBS. These payments on the mortgage loans are passed through
the trust to the investors exactly as they are made.

Before 1986, the effect of the limitation on activity of grantor trusts under the tax
laws restricted the use of trusts with multiple classes of securities with differing payment

See 2003 MBS Disclosure Report, supra note 3.

There was a small amount of private-label RMBS issuance beginning in the late 1970s. See, for
example, Bank of America Nat'l Trust & Savings Association, SEC No-Action Letter (Apr. 19,
1977); Edward L. Pittman, Economic and Regulatory Developments Affecting Mortgage Related
Securities, 64 Notre Dame L. Rev. 497, 499 (1989). See, also, Lore & Cowan, supra note 6, at 1-
11; Joseph Philip Forte, Capital Markets Mortgage (Apr. 1999) available at
http://www.capitalconsortium.org/docs/capmarkm/htm (“While some isolated Private Label MBS
issuance occurred in the late 1970s, non-GSE securitization of whole loans did not gain
momentum until the thrift industry crises in the high interest rate environment of the early
1980s.”).

10 Pub. L. No. 98-440, 98 Stat. 1689 (Oct. 3, 1984).

The legislation was aimed at encouraging participation in the secondary mortgage market by
investment banks, investment entities, mortgage bankers, private mortgage insurance companies,
pension funds and other investors, depositary institutions and Federal credit unions. See Lore &
Cowan, supra note 6, at 1-14. See also Pittman, supra note 9.

See 2003 MBS Disclosure Report, supra note 3, at 8-9.
13 Pub. L. No. 99-514, 100 Stat. 2085 (Oct. 22, 1986).
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characteristics. In this multi-class, or REMIC, structure, the principal and interest
payments are not passed through pro rata to all investors as they are paid by the
borrowers. Instead the payments on the underlying mortgage loans are divided into
varying payment streams to create classes of securities with different expected lengths to
maturities, different levels of seniority or subordination or other differing characteristics.
Prior to 1986, the tax law treated these multi-class trusts as associations taxable as
corporations, and distributions would have been taxable at the trust level and also at the
trust investor level. This “double taxation” made multi-class structures generally
unfeasible.

The 1986 Tax Act eliminated the double taxation for multi-class vehicles
structured as REMICs. With the advent of the REMIC, much more complex structures
with multiple classes were developed which divided up the payment streams on the
mortgage loans that were collateral for the securities repayment obligations to investors.
This change increased the desirability of RMBS investments.

RMBS and the Federal Securities Laws

RMBS are securities and therefore subject to the Federal securities laws. The first
objective of the Securities Act is to provide investors with full and fair disclosure in the
offer and sale of securities.” The principal vehicle for accomplishing this objective is
Section 5 of the Securities Act. Section 5 prohibits the offering of securities to investors
through the use of a prospectus unless the related securities transactions are registered or
unless an exemption is available."

The disclosure requirements of the Federal securities laws are intended to
facilitate investor access to full and fair disclosure. The Commission’s mandate under
the Securities Act and Exchange Act does not include regulating based on the merits of
an investment. For example, if a company fully discloses a high degree of risk to
investors or financial difficulty, the Commission does not prevent a transaction from
proceeding. Rather, the Commission’s role is to require that an issuer of securities
disclose these risks so that investors can make informed investment and voting decisions.

Application of the Registration Requirements to Different Types of RMBS

Not all RMBS are required under the Federal securities laws to register and
provide mandated disclosure. There are three principal ways RMBS offerings can
comply with the Federal securities laws. First, RMBS issued by the GSEs and Gmme
Mae have been and continue to be exempt from registration under the Securities Act.'®

” Preamble to the Securities Act of 1933, 73" Cong., 1" Sess., 48 Stat. 74 (May 27, 1933).

" Securities Act of 1933 §5. 15 U.S.C. §77¢ (2011).

Ginnie Mae guarantees are exempt securities under Section 3(a)(2) of the Securities Act (15
U.S.C. §77c(a)(2)) and Section 3(a)(12) of the Exchange Act (15 U.S.C. §78c(a)(12)). The
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Therefore the GSEs do not need to comply with the Commission’s registration and
disclosure rules. Second, the public offer and sale of private label RMBS are required to
be registered with the Commission. Third, some types of RMBS are typically issued in
private placements exempt from registration with the Commission. "’

Disclosure and Registration for Private-Label RMBS

RMBS and RMBS issuers differ from corporate securities and operating
companies. In most offerings of RMBS, the activities of the issuing entities are limited to
passively owning or holding the assets, so there is generally no business or management
to describe. Instead, information about the transaction structure and the characteristics
and quality of the asset pool and servicing is often what is most important to investors.

Contemporaneous with the enactment of SMMEA, which added the definition of
“mortgage related security” to the Exchange Act, the Commission amended Securities
Act Rule 415 to permit mortgage related securities to be offered on a delayed basis.®

Disclosure in registered ABS offerings largely followed market practices and
Commission staff guidance. At the end of 2004, the Commission adopted new rules and
amendments under the Securities Act and the Exchange Act addressing the registration,
disclosure and reporting requirements for RMBS that are not exempt from registration
under the Securities Act.'> The Commission, in adopting Regulation AB, prescribed
specific ABS disclosure requirements for the first time, which are largely principles-
based. These requirements included extensive disclosure regarding the assets in the asset
pool. While these rules do not restrict the type or quality of assets that may be included

chartering legislation for Fannie Mae and Freddie Mac contain exemptions with respect to those
entities. See 12 U.S.C. §§1723¢ and 1455¢.

A significant portion of securities transactions, including the offer and sale of all collateralized
debt obligations (“CDOs™) and asset-backed commercial paper (“ABCPs™), is conducted in the
exempt private placement market, which includes both offerings eligible for Securities Act Rule
144A resales and other private placements.

8 See Shelf Registration, Release No. 33-6499 (Nov. 17, 1983) [48 FR 5289]. SMMEA defined a
mortgage related security to include a security that has a high investment grade credit rating. As
previously noted, SMMEA was enacted by Congress to increase the flow of funds to the housing
market by removing regulatory impediments to the creation and sale of private mortgage-backed
securities. An early version of the legislation contained a provision that specifically would have
required the Commission to create a permanent procedure for shelf registration of mortgage
related securities. The provision was removed from the final version of the legislation, however,
as a result of the Commission’s decision to adopt Securities Act Rule 415, implementing a shelf
registration procedure for mortgage related securities. See also H.R. Rep. No. 994, 98th Cong., 2d
Sess. 14, reprinted in 1984 U.S. Code Cong. & Admin. News 2827; see also Release No. 336499
{Nov. 17, 1983) [48 FR 52889], at n. 30 (noting that mortgage related securities were the subject
of pending legislation). In 1992, the Commission extended shelf registration to non-mortgage
investment grade ABS. See Simplification of Registration Procedures for Primary Securities
Offerings, Release No. 33-6964 (Oct. 22, 1992) [57 FR 48970].

19

See Release No. 33-8518, supra note 2.
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in the asset pool, the rules are designed to assure that a prospectus contains disclosure
regarding the mortgages and structure of the securities that facilitates informed
investment decisions. Among other things, the rules adopted in 2004 require extensive
statistical pool level information regarding the mortgages, or other assets, disclosure
regarding the underwriting standards used to originate those loans and extensive
information regarding the performance of loans previously originated and securitized by
the same issuer.

Securitization and the Financial Crisis

Many of the problems glvm§ rise to the financial crisis involved structured
finance products, including RMBS. Many of these RMBS were used to collateralize
other debt obligations such as CDOs.?! As the default rate for subprime and other
mortga es soared, CDOs and RMBS, including those with high credit ratings, lost their
value.” As the crisis unfolded, investors increasingly became unwilling to purchase
these securities, and today, this sentiment remains, as new issuances of RMBS, except for
RMBS guaranteed by the government, remains low.” The absence of this financing
option has negatively impacted the availability of credit.**

The financial crisis highlighted a number of concerns with the operation of some
of the securities laws in the securitization market.™ Certain regulations for ABS rely on

20 A report by the U.S. Government Accountability Office (“GAO”) notes that 75% of subprime
loans were packaged into securities in 2006. See U.S. Government Accountability Office,
Financia] Regulation: A Framework for Crafting and Assessing Proposals to Modernize the
Qutdated U.S. Financial Regulatory System (Jan. 2009) at 26.

As noted above, CDOs are typically sold as a private placement to an initial purchaser followed by
resales of the securities to “qualified institutional buyers” pursuant to Securities Act Rule 144A.
Pools comprising the CDOs may consist of various types of underlying assets including subprime
mortgage-backed securities and derivatives, such as credit default swaps referencing subprime
mortgage-backed securities, and even tranches of other CDOs.

21

See, e.g., The President’s Working Group on Financial Markets, Policy Statement on Financial
Market Developments, March 2008 (the “PWG March 2008 Report™) at 9 (discussing subprime
mortgages and the write-down of AAA-rated and super-senior tranches of CDOs as contributing
factors to the financial crisis). CDOs were noted, in particular, to have contributed to the collapse
in liquidity during the financial crisis. See, e.g., The Report of the Counterparty Risk
Management Policy Group Il (“CRMPG 111™), Containing Systemic Risk: The Road to Reform,
August 6, 2008 (the “2008 CRMPG I Report™), at 53 (noting that lack of comprehension of CDO
and related instruments resulted in the display of price depreciation and volatility far in excess of
levels previously associated with comparably rated securities, causing both a collapse of
confidence in a very broad range of structured product ratings and a collapse in liquidity for such
products). Another type of ABS that is privately offered is ABCP, which was increasingly
collateralized by CDOs and RMBS from 2004 through 2007. The ABCP market severely
contracted during the crisis. See PWG March 2008 Report, at 8.

Sec Release No. 33-9117, supranote 4, at 1 1.
24
: id.

These concerns were outlined in Release No. 33-9117, supra note 4, at 11-12.
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the ratings for those securities provided by the ratings agencies, and much has been
written about the failures of those ratings accurately to measure and describe the risks

. . . ~ . . . s . 2
associated with certain of those products that were realized during the financial crisis.”

In addition, investors have expressed concern regarding a lack of time to analyze
securitization transactions and make investment decisions. Further, market participants
have expressed a desire for expanded disclosure relating to the assets underlying
securitizations. Investors have complained that the mechanisms for enforcing the
representations and warranties contained in securitization transaction documents are
weak, and thus are not confident that even strong representations and warranties provide
them with adequate protection. In the private market, in many cases, investors did not
have the information necessary to understand and properly analyze structured products,
such as CDOs, that were sold in transactions in reliance on exemptions from registration.
The Commission has taken actions aimed at addressing these concerns.

Proposed Revisions to Regulation AB

In April 2010, the Commission proposed a number of changes to the offering
process, disclosure, and reporting for ABS, which were designed to enhance investor
protection in ABS market. The proposals seek to provide investors with timely and
sufficient information, including information in and about the private market for ABS,
reduce the likelihood of undue reliance on credit ratings, and help restore investor
confidence in the representations and warranties regarding the assets. While the
Commission historically has not built minimum time periods into its registration process
to deliberately slow down the market, based on the assumption that investors can insist on
adequate time to analyze securities (and refuse to invest if not provided sufficient time),
the proposal included a requirement that the offering documents be available to investors
at least five days before an investment decision.

Dodd-Frank Act Provisions and Other Commission Action

Since Congress enacted the Dodd-Frank Wall Street Reform and Consumer
Protection Act (the “Dodd-Frank Act”) in July 2010,” the Commission has been active in
implementing the provisions related to ABS. In August 2011, the Commission adopted
rules in connection with Section 942(a) of the Dodd-Frank Act, which now requires
RMBS issuers to continue to provide ongoing disclosure regarding the mortgage pool and
other material information regarding the RMBS. Prior to the enactment of this provision,
RMBS disclosure was required for only one year or less.

See, e.g., The PWG March 2008 Report, supra note 22, at 2, 8 (noting that the performance of
credit rating agencies, particularly their ratings of mortgage-backed securities and other ABS,
coniributed significantly to the financial crisis).

7 Pub. L. No. 111-203, 124 Stat. 1376 (July 21, 2010).
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The Commission also adopted rules in January 2011 implementing Section 943,
on the use of representations and warranties in the market for ABS,? and Section 943,
which requires an asset-backed issuer in a Securities Act registered transaction to pcrfom
a review of the assets underlying the ABS and disclose the nature of such review.”

On March 30, 2011, the Commission joined federal banking regulators in issuing
for public comment proposed risk retention rules.”® Section 941 of the Dodd-Frank Act
generally requires the rules to: (1) provide that a securitizer must retain not less than five
percent of the credit risk of any asset that the securitizer — through the issuance of an
ABS — transfers, sells, or conveys to a third party, and (2) prohibit a securitizer from
directly or indirectly hedging or otherwise transferring the credit risk that the securitizer
is required to retain.’’ Under the proposed rules, a sponsor generally would be permitted
to choose from several risk retention options to satisfy its minimum five percent risk
retention requirement, which would provide sponsors with flexibility while also ensuring
that they actually retain credit risk to align incentives. The proposal also provides a
complete exemption from the risk retention requirements for RMBS collateralized solely
by “qualified residential mortgages™ (or “QRMSs™), which is also required by Section 941.
The Commission received a number of comments regarding the QRM exemption, which
the staff is carefully considering as they move forward with the interagency rulemaking
process.

In light of the Dodd-Frank Act and comment received on the April 2010 proposal,
in July 2011, the Commission re-proposed the shelf eligibility criteria for offerings of
ABS.*? The Commission also requested additional comment on other aspects of the
April 2010 proposal. The Commission received a number of comments on the proposal,
and the staff is carefully considering those comments in preparing its recommendations
on final rules to the Commission.

See Disclosure for Asset-Backed Securities Required by Section 943 of the Dodd-Frank Wall
Street Reform and Consumer Protection Act, Release No. 33-9175 (Jan. 20, 2011) [76 FR 4489].

See Issuer Review of Assets in Offerings of Asset-Backed Securities, Release No. 33-9176 (Jan.
20,20113 {76 FR 4231].

3 See Credit Risk Retention, Release No. 34-64148 (Mar. 30, 201 1) [76 FR 24090]. The banking
regulators include the Federal Reserve Board, Federal Deposit Insurance Corporation, Office of
the Comptroller of the Currency, and, in the case of the securitization of any “residential mortgage
asset,” the Federal Housing Finance Agency and Department of Housing and Urban Development.

3 See § 780-11(c)(1)(A).

The ABS proposals also implement Section 939A of the Dodd-Frank Act, which requires every
Federal agency to review its regulations that require use of credit ratings as an assessment of the
credit-worthiness of a security and undertake rulemakings to remove these references and replace
them with other standards of credit-worthiness deemed appropriate. Finally, the ABS proposals
implement Section 942(b) which requires the Commission to set standards for asset-level
disclosure.
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Ms. KaPTUR. All right, I thank you.

Thank you, Mr. Chairman.

Mr. CRENSHAW. Thank you.

Chairman White, thank you so much. You have a very impres-
sive background as a prosecutor and in the private sector, and I am
sure that that background and experience is going to be useful to
you as you undertake this new challenge, and we look forward to
working with you to do what we can to make this a better place.

Ms. WHITE. Thank you very much.

Mr. CRENSHAW. Thank you for being here today. This meeting is
adjourned.
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Financial Services and General Government Subcommittee
Hearing on the Securities and Exchange Commission

Questions for the Record Submitted by Chairman Ander Crenshaw

Agency Structure

Question:

One of the core recommendations out of the Boston Consulting Group Report strongly
encouraged a systematic redesign of the Commission, including the overall structure of the
Commission and streamlining of the management structure.

Right now more than 20 offices report directly to the Chairman—that is a lot of offices. I
believe the Commission has done some restructuring within certain offices and divisions, but:

In your short time with the Commission, what have you observed about the structure of the
agency?

Have you considered a more comprehensive overhaul of the agency’s structure and divisions?
Avre there too many levels of management?

Response: Although I have been Chair for only about two months, in that time | have
not identified any particular issues with the overall support structure of the agency that |
have concluded should be changed. In fact, to date [ have been quite impressed with the
extensive collaboration and cooperation that the various divisions and offices have
shown, both in drafting and developing the rules that impact investors and our markets
and in performing the agency’s many other duties.

As you know, the responsibilities of the agency are vast. They include implementing and
enforcing the federal securities laws, examining thousands of registered entities,
reviewing public company disclosures, regulating certain over-the-counter derivative
transactions, and overseeing investment and private fund advisers, exchanges, and credit
rating agencies, among others. This wide range of duties is handled by five divisions and
multiple separate offices specifically tasked with carrying out certain aspects of these
important functions. In the past, either the Commission or, in many instances, Congress
has seen fit to have the heads of these divisions and offices report directly to the Chair.

As | go forward, I will be considering whether and structural alterations either within or
across divisions and offices should be made to make the agency more efficient and
effective. I have not at this point considered changing the reporting structure or creating
new executive positions to decrease the Chair’s direct reports, but will certainly consider
and evaluate restructuring options if it becomes necessary to do so.
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As the SEC has detailed in its reports to Congress mandated by the Dodd-Frank Act,
substantial work has been done over the past several years to analyze and reorganize a
number of offices that support the work of the agency, including the Offices of Financial
Management, Information Technology., and Human Resources. My understanding is that
these changes have improved the efficiency, internal controls, and productivity of these
offices.

In addition, the Office of Human Resources (OHR) has worked recently with several
Divisions, including the Divisions of Economic and Risk Analysis, Investment
Management, and Trading and Markets to assess their organizational structures. These
Divisions have evaluated and adjusted their allocation of resources, levels of
management, and lines of reporting as appropriate to better carry out their missions. As
staff and resources permit, OHR intends to complete a thorough review of the
organizational structure of all major Divisions and Offices.

Regional Offices / Leasing

Question: The Boston Consulting Group report, which was required by Dodd-Frank, stated:
“The SEC does not currently have a clearly articulated agency-wide strategy for its regional
office presence.” In your latest and final report to Congress on the Commission’s progress in
implementing the BCG recommendations, I saw that the Commission seems to be looking at
regional office operational functions and responsibilities, but there wasn’t specific mention of
reviewing the regional office footprints themselves. We mentioned this issue at our hearing
with the Commission’s Inspector General and he seemed interested in looking into this.

Have you discussed your regional office footprint with GSA?

Have you discussed closing or merging the Salt Lake City office—or other offices—when those
leases come up for renewal?

‘What are your thoughts on the Commission’s regional office footprint?
Are the regional offices in the most useful and appropriate places?

Response: The Boston Consulting Group (BCG) report recommended that the SEC
analyze its location approach, the balance between — and roles of — regional versus home
office staff, and the reporting structure of the regional offices. As was detailed in the
October 2012 Third Report on the Implementation of SEC Organizational Reform
Recommendations (the Third Report)’, the Regional Organizational Assessment (ROA)
working group was established to assess these recommendations, and a Location
Subcommittee was established to undertake a comprehensive assessment of alternative
location approaches.

Regional Office Footprint: The Location Subcommittee reviewed the footprint of the
regional offices. Using the cost-benefit analysis described at page 30 in the Third Report,

! htp:/www.sec. gov/news/studies/20 1 2/sec-organizational-reform-recommendations- 10171 2.pdf
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the subcommittee considered closing and consolidating up to five regional offices. On a
risk-adjusted basis, none of the potential consolidation options appeared to generate net
value to the agency. Critical to the Location Subcommittee’s ultimate recommendation
against consolidation were several risks and/or disadvantages that would be potentially
disruptive to the National Exam and Enforcement programs. These risks/disadvantages
included: reduced proximity to stakeholders and important local constituencies if staff
presence nationwide was consolidated into fewer offices; increased costs to the agency
(primarily from increased leasing and staff travel costs); damage to staff morale/turnover;
and decreased talent pool if the SEC’s operations were consolidated and the agency lost
the ability to attract and retain talented professionals who were unable to relocate.

Based on its review, the Subcommittee concluded that a model of targeted “strategic
growth” was the most optimal strategy to follow to ensure efficiency and effective
resource allocation. This approach allocates resources to Regional Offices and programs
based on evolving needs and priorities rather than on a pro-rata basis.

The Location Subcommittee also recognized that its analysis should be revisited on a
periodic basis, as the dynamics of the SEC mission, resources, and workforce change
over time.

In my short time at the SEC, [ have not become aware of particular issues with our
regional office footprint, although I agree with the Location Subcommittee’s
recommendation that the regional office strategy be revisited on a periodic basis. Going
forward, SEC leadership will be making important decisions on how the resources
available to the agency should be allocated. Our analysis will include discussions of the
advantages and disadvantages of the current regional office footprint, and we will
evaluate new options if it appears beneficial to do so.

Discussions with GSA: On August 1, 2011, the SEC entered into a MOU in which the
SEC and GSA agreed to collaborate in the development of a comprehensive portfolio
strategy that addresses the SEC’s current leasehold interests and our future leasing needs.
The SEC works with GSA to plan for lease renewals and new leases consistent with the
SEC’s strategic growth approach and with OMB and GSA leasing policy and practices.
GSA staff has been made aware aware of the BCG recommendations, but to date its input
has been limited to the SEC’s needs in individual regional offices. As such, although the
SEC’s leasing staff has had detailed discussions with GSA regarding the footprint of
individual regional offices, to date GSA has not offered input or advice concerning
alternative location approaches such as decentralization or consolidation of offices.

Settlements with Banks

Question: You have an impressive background as a prosecutor and in the private sector. 1am
interested in how your background as a Federal prosecutor will affect the Commission.
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Do you intend to encourage the Enforcement Division to go after individuals who were thought
to be responsible for the economic collapse of 2007-2008? Is there a statute of limitations for
these individuals?

Question:

Question:

Response: From my experience as a federal prosecutor, I expect to bring to bear my
experience and resolve to aggressively pursue those who violate our federal securities
laws, including those individuals where there is evidence of wrongdoing during the
financial crisis in 2007-2008 to the extent that any such cases would not be barred by the
applicable statute of limitations.

That said, [ believe that the SEC has a strong record of cases holding accountable those
institutions and individuals who engaged in misconduct related to the financial crisis. To
date, the SEC has filed crisis-related actions against 157 entities and individuals,
including more than 65 CEOs, CFOs, and other senior corporate officers at some of Wall
Street’s most sophisticated banks and institutions, including Goldman Sachs, J.P.
Morgan, Citigroup, Wachovia, Wells Fargo, Bank of America, Bear Stearns, Fannie Mae,
Freddie Mac, Countrywide, New Century Mortgage, and other large financial firms.
These actions have resulted in $2.68 billion in total penalties, disgorgement and other
monetary relief for investors.

While 1 am proud of the agency’s record, those metrics alone cannot adequately capture
the complexity and sophistication of the transactions and products involved in the
agency’s financial crisis-related cases. Our ability to harness the expertise of our
enforcement staff, including through recently-created specialized units and the deep
experience of recently-hired industry experts, has been and will continue to be critical to
our success in this area.

Although I cannot comment on the specifics on any particular investigation, we generally
expect that any remaining financial crisis-related investigations will be resolved in the
near term. We have pursued all of our crisis-related investigations with vigor and, as in
all of our investigations, are mindful of any statute of limitations deadlines tied to the
facts of any particular investigation.

Is there any truth to the idea of “too big to jail”?

Response: Although the SEC lacks the ability to jail violators, at the SEC there is no
institution that is too big to charge. The Commission considers a number of factors when
determining the appropriateness of a particular penalty sought or imposed in its
enforcement actions, but has no policy or practice constraining its ability to file to seek or
impose a particular penalty or other relief because of any real or perceived broader
economic impact.

Recently, Federal judges have been critical of SEC settlements.
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Is there a metric that the Commission uses in determining whether to go to trial or not?

Question:

Response: The Commission is rigorous and methodical in analyzing each offer to settle
an enforcement action. Every settlement offer is analyzed on a case-by-case basis in light
of the unique facts and circumstances of that specific case. In each case, the Division of
Enforcement and the Commission analyze whether a proposed settlement advances the
public interest by obtaining the relief that we could reasonably expect to receive at trial,
without assuming the risks and costs of lengthy and protracted litigation. It is also worth
noting that our settlements achieve a significant measure of accountability and deterrence
because of the detailed factual allegations and findings contained in our complaints,
orders instituting proceedings, and settlement documents — factual allegations or findings
that present a virtual road map of the wrongdoing that the Commission contends violated
the federal securities laws. In addition, the very public nature of our settlements
enhances their deterrent impact — our settlements frequently are accompanied by press
releases, dissected by the media, analyzed in detail by the financial industry and the
defense bar in various public forums, and are the subject of speeches and other public
statements by the Chair, the Commissioners, and other SEC officials.

There is economic research that indicates that SEC settlements have consequences for
firms as well as management and directors. For instance, a group of economists found
that the reputational penalties to a firm of an SEC enforcement action for financial fraud
are highly significant: for each dollar that a firm misleadingly inflates its market value,
on average, it loses both this dollar plus an additional $3.08 when its misconducts is
revealed (Jonathan M. Karpoff, D. Scott Lee & Gerald S. Martin, The Cost to Firms of
Cooking the Books, 43 Journal of Financial and Quantitative Analysis, 2008). The same
economists studied 2,206 individuals identified as responsible parties for 788 SEC and
Department of Justice enforcement actions for financial misrepresentation from 1978
through mid-2006. They found that 93% of the individuals lose their jobs by the end of
the regulatory enforcement period, with the majority being fired (Karpoff, Lee & Martin,
The Consequences to Managers for Financial Misrepresentation, 88 Journal of Financial
Economics, 2008.

Do you believe the fines the SEC agreed to in recent settlements are a big enough

deterrent for recidivist institutions?

Response: As indicated above, 1 believe that our settlements have strong deterrent impact
for a number of reasons, including because they achieve penalties and relief that
approximates what we could achieve at trial, and because we can achieve those results
closer in time to the actual misconduct — rather than after years of protected litigation
where the passage of time may minimize the deterrent impact.

With respect to recidivist institutions, the Commission is, at times, confronted with
entities or individuals that have repeatedly violated the federal securities laws. In some
instances, such defendants” subsequent misconduct violates both the federal securities
laws and a federal court injunction or bar previously obtained by the Commission. While
we make full use of our existing penalty authority, the SEC’s ability to impose penalties
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in its settlements or seek penalties in federal district court actions is explicitly limited by
certain statutory caps. As such, I believe current law does not provide the Commission
with sufficient authority to impose a specific penaity enhancement to deter this category
of determined recidivist violators. Former SEC Chairman Mary Schapiro requested two
statutory changes that would provide new sources of penalty authority to explicitly
increase the punishment of repeat offenses, and | support those statutory requests,
namely:

o The Commission should be authorized to seek a penalty enhancement equal to
three times the otherwise applicable penalty cap if within the preceding five
years a defendant has been criminally convicted for securities fraud or become
subject to a judgment or order imposing monetary, equitable, or administrative
relief in any SEC action alleging fraud. This would enabie the Commission to
seek monetary penalties against recidivists that are over-and-above the
limitations described previously, regardless of the calculation method used.

o The Commission should be authorized to seek a civil penalty if an individual
or entity has violated an existing federal court injunction or a bar obtained or
imposed by the Commission.

Question: How does the fact that a number of the Commission’s high profile settlements have
been thrown out in court affect the SEC’s position in negotiating future settlements on behalf
of investors?

Response: Certain press reports and commentary have expressed a level of
dissatisfaction with the penalties obtained by the SEC in specific high profile settlements.
Such commentators often compare SEC penalty amounts in proposed settlements with
investor loss amounts, asserting that the gulf between the two is evidence of the low
impact of the SEC’s sanction in a particular case. That commentary often does not
account for the fact that the SEC does not currently have the statutory authority to seek a
penalty that is calculated based on investor loss (i.e., it is not a restitutionary or
compensatory penalty scheme).

I support statutory changes requested by former Chairman Schapiro that would enhance
the impact of the Commission’s settlements in this regard. Specifically, I support a
statutory change that would authorize a penalty calculation method based on the amount
of “investor losses™ incurred as a result of a defendant’s violation to be available in both
civil and administrative actions. This would allow the Commission to take into account
more directly the harm inflicted on investors in seeking appropriate penalties.

That said, even in the absence of this enhanced penalty authority, I do not think the fact
that a small number of federal judges have raised questions about a very small number of
our proposed settlements impacts our ability to negotiate future settlements. While
additional authority to explicitly factor in investor losses tied to a violation would
enhance our negotiating position to some extent, the well-established and above-
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described ways in which our settlements have real impact and achieve real accountability
ensures that our settlement negotiations are treated with the appropriate level of
seriousness by all parties.

Question: Do you think defendants assume that in the end the SEC will settle rather than go to

trial?

Question:

Response: | do not believe so. The SEC is fully prepared to go to trial every time we
bring an enforcement action. That said, as a general matter we do not delay justice and
relief for investors when we can obtain through a settlement the relief that we could
reasonably expect to receive at trial, without the delay of a lengthy and protracted
litigation. As indicated above. 1 believe SEC settlements achieve a significant measure of
accountability and deterrence because of the detailed factual allegations contained in our
complaints and settlement documents and by the very public nature of the discussion of
our settlements by the industry, the defense bar, and the press.

The reality is, as trial-ready as we may be, Wall Street banks and other large public
companies often weigh the risks of litigating to trial against the SEC ~ including the risk
of loss, litigation costs, reputational damage and other factors — and choose instead to
offer a proposed settlement. On the other hand, individuals may weigh the risks of
litigating against the SEC differently than do large banks and public companies,
particularly given that our settlements often include remedies such as industry bars that
restrict an individual’s ability to earn a living in the financial industry. Seventy percent
of the financial crisis-related cases we have brought against individuals were filed as
contested actions. It is to be expected that defendants will analyze these factors
differently, according to their own unique circumstances and given their particular
assessment of the estimated impact of an SEC enforcement action.

Previous Chairmen have pointed to a lack of resources as one of the reasons for not going to

trial.

Please explain to this Committee how your FY 14 budget request will help address this issue.

Can you tell us how your background will directly affect the Commission and its priorities for
the coming year?

Response: A strong and aggressive litigation function is essential to the agency’s
success. As a former U.S. Attorney, I know firsthand the deterrent value that comes from
having vigorous litigators that are ready, willing, and able to go to trial to hold
wrongdoers accountable for their misconduct. Securities laws violators can never be
allowed to labor under the misimpression that the SEC is afraid or unwilling to litigate or
otherwise would rather settle than litigate its cases. As Chair, | am committed to fielding
and resourcing the strongest trial unit possible. Under my leadership, the SEC will be
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prepared to litigate all cases that should or do go to trial, including cases where proposed
settlement terms are unsatisfactory or unwarranted.

The agency’s fiscal year 2014 budget request recognizes the critical role that the
Enforcement Division’s trial unit plays at the SEC. Our biggest resource need in this area
centers around the ability to hire additional trial attorneys to handle an increasing number
of litigated matters. In addition, the cases being prosecuted by the SEC are of increasing
complexity, requiring the hiring of additional expert consultants and expert witnesses.
The increased resources we have requested for our litigation function will strengthen our
ability to assemble and present strong cases at trial in order to secure outcomes that
appropriately punish misconduct and achieve justice and relief for investors.

High Frequency Trading / Dark Pools

Question:

High frequency traders are continuing to affect the markets. As high frequency trading, dark
pools and other emerging market trends become a bigger and bigger part of our markets, I am
interested to know how the SEC plans to keep up with these changes.

Does the SEC have enough market experts to understand these types of emerging market
trends to appropriately react to them?

Response: The SEC has taken important steps to upgrade its institutional capabilities for
understanding emerging market trends, both by enhancing its data resources and by
hiring market experts to analyze and use the data. It adopted a Large Trader Reporting
Rule that expands available information about the most active traders in the markets. It
approved a Consolidated Audit Trail Rule that directs the SROs to submit a plan for a
facility that, when implemented, will greatly enhance the ability of the SEC and SROs to
surveil the markets and enforce trading rules. In addition, the SEC has implemented a
new system (MIDAS) to collect and analyze market data from both the consolidated data
feeds and the “proprietary” data feeds offered by the exchanges to their customers.
MIDAS will enable visibility into every exchange execution and displayed order,
maodification, and cancellation.

To use all of these new data tools effectively, the SEC has hired a number of additional
personnel with quantitative and trading expertise. They are located throughout the
agency, including the Division of Economic and Risk Analysis, the Office of Analytics
and Research in the Division of Trading and Markets, and within the Market Abuse Unit
in the Division of Enforcement. Although the Commission has made substantial progress
in this regard, we are continuing to prioritize the hiring of staff with practical market
experience and expertise to make sure we stay on top of emerging market trends.

Question: Within the increase in funding you have requested in FY 2014, is any of it directed
at monitoring high frequency trades?
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Response: In FY 2014, the Division of Trading and Markets is requesting 10 new
positions to undertake its new market-related responsibilities under the Dodd-Frank Act,
as well as continuing challenges in the area of market supervision. The responsibilities of
at least four of the new staff would include monitoring developments and issues in the
exchange and over-the-counter markets for securities, including market structure
developments such as the growth of high-frequency trading and dark liquidity, as well as
the potential for excessive market volatility.

Question: What is the status of the Commission’s development of a consolidated audit trail?
Would this be a real time audit?

Response: The Commission adopted Rule 613 in July 2012 to create a comprehensive
consolidated audit trail that would allow regulators to efficiently and accurately track all
activity throughout the U.S. markets in National Market System (NMS) securities.
Among other things, the rule requires the self-regulatory organizations (SROs) to jointly
submit a plan to create, implement and maintain a consolidated audit trail. The rule
specifies the type of data to be collected and when the data is to be reported to a central
repository.

The SROs currently are developing the plan to be submitted to the Commission in
accordance with Rule 613 by December 6, 2013. The SROs have made available a wide
range of information about their process for developing the NMS plan and the current
status of those efforts at www.catnmsplan.com. Rule 613 provides that the NMS plan
must require that most audit trail data be reported to a central repository by 8:00 a.m.
Eastern Time the following trading day — and be subsequently available to regulators for
analysis.

Question: How do you see the SEC monitoring these types of trades going forward?

Response: As noted above, the SEC adopted the Large Trader Reporting Rule and plans
to implement and use the large trader reporting system as a mechanism to assist in
improving oversight of the markets. Also, the Consolidated Audit Trail Rule will
enhance the ability of the SEC to monitor the markets and enforce trading rules. Further,
quantitative and trading experts in the Division of Economic and Risk Analysis, the
Office of Analytics and Research in the Division of Trading and Markets, and the Market
Abuse unit in the Division of Enforcement will be utilizing the MIDAS system described
above and other information sources to observe and examine trading activity, including
exchange execution and displayed orders, modifications, and cancellations by high
frequency traders.

Question: How does the SEC work with Treasury’s Office of Financial Research, which is also
monitoring markets and trades?
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Response: Staff of the SEC shares financial-related data with the OFR. For example,
staff provides OFR the money market fund portfolio holdings data from Form N-MFP.
In addition, OFR receives private fund data filed on Form PF in order to assist the
Financial Stability Oversight Council in its assessment of systemic risk, consistent with
section 404 of the Dodd-Frank Act. SEC staff also coordinates with OFR through the
Financial Stability Oversight Council’s Data Committee and has coordinated on
launching the international Legal Entity ldentifier project through its participation on the
Regulatory Oversight Committee, which is chaired by OFR staff.

Social Media

Question:

Seocial media is increasingly more integral to how companies operate. The SEC recently
released a staff report on the SEC’s investigation into Netflix’s CEO and his disclosure of
Netflix streaming 1 billion hours on his personal Facebook page. The staff report did not find
any wrongdoing by the CEQ; however, the report did expand on SEC guidance from 2008 and
noted that “every case must be evaluated on its own facts”. This is not very clear guidance in
an area that is becoming more and more significant. Further, this guidance is from SEC staff,
not the Commission.

Is this issue something the Commission plans to discuss and issue guidance on?

Is it appropriate for SEC staff to be setting policy through staff-issued reports when these
reports can have wide ranging effects?

Is guidance issued by SEC staff in staff report reviewed by the Commission first?

Are there areas for improvement in this area to be sure staff-issued guidance does not set
Commission policy and reflects the Commission’s views?

Response: The “Netflix Report” is a Report of Investigation issued pursuant to Section
21(a) of the Exchange Act that expresses the views of the Commission itself, not the
staff. > Section 21(a) of the Exchange Act authorizes the Commission to investigate
violations of the federal securities laws and, in its discretion, to publish information
concerning any violations. On occasion, the Commission may deem it appropriate and in
the public interest to issue a Section 21(a) report to provide its views on an issue or
concern that was considered during the course of an investigation.

The Commission issued the Netflix Report in response to possible confusion in the
marketplace and questions that arose following the significant media coverage of the
Netflix investigation. The questions surrounded the application of Regulation FD to the
use of social media channels such as Facebook. (Regulation FD was adopted in 2000 to
address concerns about selective disclosure by public companies of material, non-public
information.)

? The Report can be viewed at http://'www.sec gov/litigation/investreport/34-69279.pdf.
10
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The Commission concluded that it was important to clarify how companies could make
disclosures through social media in a way that would comply with Regulation FD and the
Commission’s 2008 guidance on the use of corporate websites. The Netflix Report states
that if a company wants to use a social media channel to disseminate material
information, it should alert investors and the market of its intention to do so. Companies
would need to consider the steps taken to alert investors and the market about which
communication channels the company intends to use and the types of information that
may be disclosed using those channels.

As a result of the issuance of the Netflix Report, [ believe that there is greater clarity for
those companies that may want to use Facebook, Twitter, or other social media sites to
communicate with shareholders and the market. Therefore, [ do not currently anticipate
the Commission will issue additional guidance on this topic, but will monitor these issues
going forward.

Waste within Trading and Markets / Internal Controls

Question:

I was disappointed to hear of the waste within the Division of Trading and Markets with
regard to their procurement of unnecessary computer equipment and software. I understand
the Inspector General’s office is currently completing a follow-up to review the Commission’s
response to the 1G’s recommendations.

Can you tell us whether reforms have been implemented within the Trading and Markets
Division?

Are the reforms applicable agency-wide?

Have you discussed implementing more internal controls related to procurement within other
divisions at SEC?

Response: The conduct described in the 1G’s report regarding the Automated Review
Program was clearly unacceptable. There are now a number of reforms in place to prevent
the problematic activity surrounding procurement of computer equipment and software from
happening again.

With respect to the Division of Trading and Markets (TM) specifically, the Division brought
in new leadership for the Automation Review Policy (ARP) program and enhanced its
policies and procedures. TM management also took personnel actions with regard to the
implicated ARP staff.

On March 26, 2013, the Office of the Inspector General (OIG) concluded that the steps
taken within TM to meet the intent of OIG’s recommendation regarding monitoring of ARP
equipment purchases were adequate. The recommendation was closed as of that date.

i1
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In addition to its actions specific to the ARP program, the SEC has, over the past several
years, implemented a complete overhaul of its 1T procurement program. The reforms and
internal controls implemented by the Office of Information Technology (OIT) and the
Office of Acquisitions have enhanced the governance and security of the procurement
process. Each office and division within the agency must take part in the SEC’s capital

planning and investment control (CPIC) process for I'T procurement:

Procurement requests that are significant in scope or involve new technology are
reviewed first at the Division or Office level by the Division Information Officer (DIO),
an OIT employee who is assigned to the Division or Office to manage its IT needs and
act as a liaison on its behalf. After a procurement request has been approved by
management of the initiating Office or Division, the request must be sent to the office of
the Chief Technology Officer (CTO) in OIT.

The CTO’s Office reviews each request. If the request is for existing technology, the
CTO’s Office may act on the request. Requests which are new to the technology
environment or which involve a significant expenditure are referred to The Project
Review Board (PRB).

The PRB is chaired by the CTO. Voting members include the Chief Information Security
Officer from OIT, the Assistant Director for Business Management from OIT, the
Assistant Director for Planning and Budget from the Office of Financial Management
(OFM), and the Chief of the IT Support Branch from the Office of Acquisitions (OA).
The participation of OIT, OFM, and OA ensures that all procurements are approved
consistent with the Clinger-Cohen Act’s requirement that each agency establish “a
process for maximizing the value and assessing and managing the risks of information
technology acquisitions.”

Upon request from any member of the PRB, OIT’s Technology Review Board evaluates
a proposed procurement to ensure that it is cost effective, will meet the Agency’s
technical needs and business objectives, and can be supported by the SEC’s systems and
implemented and used as intended by the SEC’s staff.

Furthermore, the Office of Acquisitions has implemented a number of additional checks to
ensure that all technology acquisitions have been properly reviewed and approved:

All contract funding requests, approvals, and obligations (except for certain limited
purchases for $3000 or less) are now in a single, automated procurement system
(PRISM), which enables OA operational managers to view relevant documents and
processes for these requisitions.

The Acquisition Requisitions Management System is a SharePoint site that provides an
additional opportunity for OA managers to check and properly assign all procurement
requests.
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¢ All requisitions for IT hardware, software, and services must be reviewed by OA
contracting staff to verify OIT engagement in the requirement.

®  OA has initiated a Contract Review Board for all procurement actions over $650K. All
OA managers understand that procurements for IT products and services must have OIT
engagement, including review through the CPIC process.

The SEC believes that its IT procurement processes are well-controlled and are consistent with
industry standards. The SEC is committed to ongoing review of the CPIC and acquisition
processes to ensure that opportunities for improvement are identified and acted upon.
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Questions for the Record Submitted by Congressman Kevin Yoder

Procedures to Protect

Question: What procedures are in place to ensure SEC subpoenas for electronic
communications comply fully with constitutional, statutory, and common law protections
including the Fourth Amendment right to be free from unreasonable searches and seizures
and the right to due process and protection against self-incrimination?

Response: The Commission and staff take very seriously our obligations to comply with the law,
including constitutional, statutory, and common law protections available to persons from whom
we seek information. Our Division of Enforcement works closely with the Office of General
Counsel to monitor legal developments and provides guidance to our staff on appropriate
practices, including with respect to the Electronic Communications Privacy Act (ECPA).
Beyond this, we make available to the public on our website a copy of the Division’s
Enforcement Manual (http://www.sec.gov/divisions/enforce/enforcementmanual.pdf), which
describes a number of our policies and practices. We also routinely provide a notice to persons
who are asked to supply information to us either voluntarily or pursuant to subpoena that
describes the uses we make of the information and certain rights they have in responding to our
requests (http://www.sec.gov/about/forms/sec1662.pdt).

Retention

Question: What procedures are in place to limit the retention of electronic
communications not directly relevant to a lawful investigation?

Response: The Commission is subject to records retention schedules approved by the
National Archives and Records Administration. Pursuant to the records schedule
applicable to Enforcement investigative case files, electronic communications produced
by third-parties are not required to be retained beyond the closing of the matter unless
they were used as exhibits in investigative testimony, used in public enforcement
proceedings, or are otherwise viewed as key documents concerning the matter. See
Enforcement Records Schedule, hitp://www.archives.gov/records-
mgmt/res/schedules/independent-agencies/rg-0266/n1-266-09-004_sf115.pdf. Electronic
communications that are not relevant to an investigation are not required to be retained
after the matter is closed.

Minimization

Question: What procedures are in place to ensure SEC requests to 3" party
service providers for electronic communications are limited to the receipt of
information that not privileged?
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Response: [ understand that when the Commission has issued subpoenas to ISPs, the
Commission, as required by Section 2703(b)(1)(B) of the ECPA, has in the ordinary
course provided notice of such subpoenas to the subscriber or customer of the ISP.
Providing notice in this manner mitigates potential privilege concerns. To the extent that
the subscriber or customer believes that the e-mail contents may be privileged, the
subscriber or customer was able to (and did) raise objections to the production of the
information. In those instances, Commission staff would routinely work with the ISP and
the subscriber or customer to address the issue.

Trade Secrets

Question: What procedures are in place to ensure SEC requests to 3™ party service
providers for electronic communications are limited to the receipt of information do not
contain trade secrets?

Response: As noted above, when the Commission has issued subpoenas to ISPs, the
Commission has in the ordinary course provided notice of such subpoenas to the subscriber or
customer of the ISP. To the extent the subscriber or customer believes that the e-mail contents
may include trade secret information that is not relevant to the Commission’s investigation, the
subscriber or customer was able to (and did) raise the issue. In those instances, the Commission
staff would routinely work with the ISP and the subscriber or customer to address the issue. To
the extent that trade secret information is relevant to the Commission’s investigation, there is no
legal basis on which a subscriber or customer can object to the production of such information.
The scope of the Commission’s investigative authority is defined by statute and judicial
interpretation. See, e.g., 15 U.S.C. § 78u(b); SEC v. Jerry T. O 'Brien, Inc., 467 U.S. 739, 741,
743-44 (1984).

Asserting Rights

Question: How can the target of investigation assert any of their rights if they are not
aware that the SEC is accessing their information by going directly to a 3 %-party service
provider, without any notice to the target?

Response: As noted above, when the Commission has issued subpoenas to ISPs, the
Commission has in the ordinary course provided notice of such subpoenas to the subscriber or
customer of the ISP.

Warshak Decision
Question: After the Warshak decision in 2010, how many times has the SEC used its

subpoena authority to compel a 3 party service provider to disclose the contents of
electronic communications?
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Response: Staff informs me that the SEC does not maintain statistics on the particular types of
persons or entities subpoenaed; however, Warshak has greatly impeded the SEC’s ability to
serve administrative subpoenas on ISPs absent the consent of the subscriber.

Question: Right now under ECPA the SEC is barred from accessing email for 180 days. As
a result of US v. Warshak, many companies are requiring a warrant at all times.

How does the SEC handle these existing barriers to accessing emails?

Response: The Warshak decision has impeded the Commission’s ability to serve administrative
subpoenas on [SPs absent the consent of the subscriber or customer, and in a number of cases has
effectively foreclosed the Commission from obtaining access to crucial evidence directly from
ISPs absent consent of the person or entity that is being investigated. The Commission can still
subpoena the information directly from the person under investigation; however, in many cases
that is not an effective alternative. Unlike agencies with criminal jurisdiction, the Commission
does not currently have authority to obtain criminal warrants to compel production of evidence
from ISPs that would corroborate, refute or supplement information provided by the customer.

The Commission cannot rely on the Department of Justice (DOJ) to obtain search warrants in
this context. DOJ only has authority to seek search warrants to advance its own investigations,
not SEC investigations. Thus, the Commission cannot request that the DOJ apply for a search
warrant on the SEC’s behalf. Additionally, many SEC investigations of potential civil securities
law violations do not involve a parallel criminal investigation, and thus there is no practical
potential avenue for a search warrant being sought in those cases.

Question: What tools are available to the SEC te preserve evidence and access records
directly from subject of investigation using a subpoena? What tools are available to courts
to enforce SEC subpoenas when subpoenaed materials are destroyed or the subject of the
investigation refuses to turn them over?

Response: In carrying out our mandate to investigate violations of the federal securities laws, the
Commission frequently seeks to obtain information, including the contents of e-mail and other
electronic communications. Such communications can provide direct and powerful evidence of
wrongdoing. We often seek production of such communications from persons whose conduct
we are investigating — typically either by administrative subpoena or, for certain regulated
entities, pursuant to specific statutory rights of access. However, because persons who violate the
law frequently do not retain copies of incriminating e-mail communications, or choose not to
provide e-mails in response to Commission subpoenas, we previously have sought the contents
of electronic communications directly from internet service providers (ISPs). Although the
Commission can still subpoena the information directly from the person under investigation, in
many cases that is not an effective alternative, as unfortunately, individual account holders
sometimes delete responsive e-mails, or fail to produce them, notwithstanding subpoenas that
call for their production. Enforcement staff’s experience is that subpoenas to individuals can be
more effective if the subpoena recipient knows the Commission has the ability to go to an ISP
and test whether they have fully responded to a subpoena. In general, a subpoena enforcement
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action in federal court is not an effective alternative because it is a lengthy process that slows
down the investigation and ultimately does not address the problems posed by deletion within or
spoliation of an individual’s email account. Without the ability to obtain from the ISP
independent, objective evidence that the subscriber or customer has failed to produce responsive
information, we are hampered in challenging even a false claim that the subpoena has been
complied with.

Question: In your letter to Senator Leahy, you contend that the Warshak opinion has
"greatly impeded the SEC's ability to serve administrative subpoenas on ISPs absent the
consent of the subscriber.”

Does the SEC have any objective data, studies, reports, or other evidence to demonstrate
that its mission has been greatly impeded by the Warshak case?

Response: Although Commission staff is not aware of specific data, studies, or reports that
consider the impact of the Warshak decision, | understand from staff that the decision has in fact
prevented the Commission from obtaining evidence of securities law violations, as well as
evidence that would independently verify the veracity of the information provided to the
Commission by customers or subscribers being investigated for securities laws violations.
Results such as this significantly impede the agency’s ability to protect investors and enforce the
securities laws. | am not aware of a metric that would quantify these negative impacts.

Question: Is the SEC's normal protocol to bypass the targets of civil investigations and go
directly to service providers that are covered under ECPA?

Response: No. The SEC routinely seeks production of communications directly from persons
whose conduct we are investigating.

Question: Given the significant problems ostensibly created by Warshak, which was
decided in December 2010, can you direct me to public requests (e.g. in written or oral
testimony) where the SEC has asked its Congressional Committees for the statutory
authority it is now seeking?

Response: The Commission requested a mechanism be included in the ECPA to enable a federal
civil agency to obtain electronic communications from an ISP for use in a civil enforcement
investigation upon satisfying a judicial standard comparable to the one that governs receipt of a
criminal warrant in a May 15, 2013 letter to the Chairmen of the Senate Committee on Banking,
Housing and Urban Affairs and the House Committee on Financial Services. That request was
part of a group of draft legislative proposals provided to the Chairmen of those committees. [
requested a similar draft legislative provision in a letter dated April 24, 2013 to the Chairman of
the Senate Committee on the Judiciary. To my knowledge, no such previous requests were made.
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Question: If the SEC's problem in this regard preceded the legislative push to update
ECPA and began with Warshak, why hasn't the agency made a more concerted effort to
obtain the civil warrant authority it is now seeking?

Response: The above described legislative proposal, designed to address the issues created by
Warshak, was included in the first set of Commission-approved legislative proposals sent to
Congress since the Sixth Circuit’s decision.

Process for Limiting Overbroadness

Question: Unlike criminal law enforcement agencies, the SEC has a broader authority
under the regulatory “power of inquisition,” which the Supreme Court has said, “is not
derived from the judicial function. It is more analogous to the Grand Jury, which does not
depend on a case or controversy for power to get evidence, but can investigate merely on
suspicion that the law is being violated, or even just because it wants assurance that it is
not. When investigative and accusatory duties are delegated by statute to an administrative
beody, it, too, may take steps to inform itself as to whether there is probable violation of the
law.” [U.S. v. Morton Salt, 338 U.S. 632, 642-43 (1950)].

Given that the SEC has a much broader investigative authority, how does the SEC intend
to limit its email searches?

Response: As an initial matter and from my experience as a federal prosecutor, I do not believe
that the Commission has much broader investigative authority than the federal criminal
authorities. Specifically, the scope of conduct subject to criminal investigation — the entire
federal criminal code — is significantly broader than the Commission’s investigative jurisdiction,
which is focused on potential violations of the federal securities laws. Beyond this, in the
Morton Salt decision, which involved the FTC, the scope of the FTC’s investigative authority
was described as “analogous™ to that of the grand jury, which is the primary investigative
mechanism in the criminal context. See United States v. Morton Salt Co., 338 U.S. 632, 642
(1950) (administrative investigative authority “is more analogous to the Grand Jury, which . . .
can investigate merely on suspicion that the law is being violated™). Unlike the criminal
authorities, for example, the Commission does not currently have the power to obtain search
warrants to search emails.

With respect to using the Commission’s subpoena powers, the SEC only issues subpoenas when
an investigation has been initiated. Investigations are initiated based on whether, and to what
extent, the investigation has the potential to address conduct that violates the federal securities
laws. Threshold issues considered when evaluating the facts include an analysis of whether the
facts suggest a possible violation of the federal securities laws involving fraud or other serious
misconduct. Once an investigation has begun, we endeavor to seek evidence that is relevant or
material to our investigations.
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Limiting Civil Authority Increases

Question: The SEC wrote a letter to the Judiciary on April 24, 2013 requesting that the
ECPA amendments include a provision that would allow a governmental entity to
subpoena electronic communications from an ISP provided it obtains an order for such
disclosure from any court of competent jurisdiction upon a finding of probable cause,
supported by oath or affirmation, to believe that evidence of a civil vielation of federal law
will be found in a wire or electronic communication. The current bill would only allow such
disclosure with probable cause that a criminal violation has occurred.

Given the large number federal, state and local administrative agencies with subpoena
power, is there any meaningful way to differentiate the authority the SEC seeks for civil
investigations from the civil investigatory interests of these other agencies?

Response: While I cannot speak to other agencies investigatory or legislative needs, I
believe that the modest change suggested in the Commission’s May 15 letter including
legislative proposals would better permit the SEC to protect investors, assist victims of
securities fraud, and hold accountable those who violate our federal securities laws while
at the same time preserving the privacy objections the underlying bill is seeking to
address. What we suggested would involve a judicial finding of probable cause before
such records could be obtained.

Keeping Civil Evidence Separate from Criminal Evidence

Question: Form 1662 of the Securities and Exchange Commission,

(http://www.sec.gov/about/forms/sec1662.pdf) is designed to be used with all SEC civil

subpoenas. It expressly states:

“The Commission often makes its files available to other governmental agencies,
particularly United States Attorneys and state prosecutors. There is a likelihood that
information supplied by you will be made available to such agencies where appropriate.
Whether or not the Commission makes its files available to other governmental agencies is,
in general, a confidential matter between the Commission and such other governmental
agencies.”

Given this reality will the SEC be able to keep civil investigatory material separate from
criminal matters?

Response: The Commission’s enforcement investigations are non-public and
confidential, and information obtained by the Commission during its investigations is
treated as such. The Commission has extensive experience in maintaining the
confidentiality of highly-sensitive, market-moving information. While the Commission
does not have criminal authority, when the Commission shares information with the
Department of Justice — as the law specifically provides for (see 15 U.S.C. § 78u(d)(1)) -
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it does so pursuant to appropriate assurances that the information will be treated
confidentially.

20



118

Questions for the Record Submitted by Congressman Steve Womack

Sequestration

Question: The Office of Management and Budget (OMB) has determined that sequestration
should apply to three private entities which do not receive appropriated funds: the Financial
Accounting Standards Board (FASB), the Public Company Accounting Oversight Board
(PCAOB), and the Securities Investor Protection Corporation (SIPC). On December 5, 2012,
the House Committee on Financial Services sent a letter to the House Appropriations
Committee, asking it to include a provision in the appropriate legislative vehicle to clarify that
these entities are not subject to sequestration.

Does the SEC have an opinion on this issue?

Response: OMB has made the determination that the PCAOB, FASB, and SIPC funds
are subject to sequestration under the Budget Control Act of 2011. Over the last several
months, SEC staff have consulted with OMB and the three named organizations to make
sure the current law with respect to sequestration is implemented appropriately.

The Commission has not taken a position about any potential legislation exempting these
organizations from sequestration. However, my view is sequestration can hinder their
ability to carry out their important missions for the benefit of the investing public. So |
would be pleased to support a legislative proposal to exempt these organizations from
sequestration.

Questions for the Record Submitted by Congresswoman Jaime Herrera Beutler

SEC and Department of Labor Fiduciary Standards

Question: The SEC recently issued an information request on a possible fiduciary standard for
broker-dealers pursuant to Dodd-Frank. The Department of Labor has also been working on a
reproposal of its fiduciary standard of care for retirement plans and IRAs. The SEC and DOL
have made it clear that their rules will not be uniform. Consequently, an investor seeking help
with a regular brokerage account and an IRA will be subject to two entirely different rules.

What are your thoughts on the creation of two separate regimes, in light of one of the goals of
Dodd-Frank Section 913 was to minimize investor confusion?

The SEC and DOL seem to be working on different schedules. This will likely mean that the
brokerage industry will have to be restructured twice in the course of a few years — once to
conform to the DOL rules and second time to conform to the SEC rules.

How does this make sense?
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Won't this cause significant costs that investors will eventually have to bear?

Response: [ appreciate the concerns you raise about the interplay between potential
fiduciary rulemaking by the SEC and that of the Department of Labor (DOL). As you
note, the SEC has issued an information request regarding a possible uniform fiduciary
standard for broker-dealers and investment advisers. The comment period for the request
for information ends in early July 2013.

The Commission made clear in its release that it has not yet determined whether or not to
propose a uniform fiduciary duty for broker-dealers and investment advisers.

However, [ am aware of and focused on the prospect of the DOL redefining the fiduciary
duty standards for [RA accounts, where broker-dealers routinely interact with retail
investors, and how such standards may interact with any fiduciary standard for broker-
dealers that the Commission may implement. Certainly, each agency has a different
statutory mandate, but [ am sensitive to imposing unnecessary costs to investors and to
the industry.

Since the DOL’s proposal in 2010, SEC staff have coordinated, and continue to
coordinate, with DOL staff on the question of how to implement a fiduciary standard and
the practical effect for financial services providers — particularly broker-dealers — of
operating under a fiduciary standard of conduct, as well as any impact it may have on
retail investors.

Of course, ultimately, the DOL has its jurisdiction and statutory authority. My goal and
that of SEC staff is to continue to work together to coordinate our rules as much as
possible and appropriate under our different statutory standards, with the goal of
protecting investors without imposing unnecessary or burdensome costs on industry,
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Questions for the Record Submitted by Ranking Member José Serrano

Staffing

Question: The President’s budget request of $1.674 billion will support 676 new positions. The
testimony points to the new responsibilities of the SEC and the fact that the agency needs to
hire experts in various fields to properly oversee the constantly evolving financial markets.

What would the impact be of not augmenting those core functions with expert staff?
As we all know, it can be difficult to hire quickly in the federal government.

Response: The 676 new positions are necessary to fully implement programs to oversee
areas such as over-the-counter derivatives, private fund advisors, and clearing agencies,
among others. Specifically. we would not have the staff we need for:
o Enforcement investigations and litigation, especially in light of new SEC
responsibility areas;
o Examinations and oversight of hedge fund advisers and other investment
advisers;
o Examinations and oversight of clearing agencies;
Expanded oversight of exchange-traded funds;
o Economic analysis for rulemaking and risk assessment related to new
registrants, such as hedge funds and derivatives market participants; and
o Further buildout of the agency’s examinations of credit rating agencies.

o]

Question: If the SEC is successful in securing the President’s request for fiscal year 2014, how
confident are you that you will be able to fill these new positions with the types of experts you
need?
Response: We believe we would fulfill our hiring goals. We have invested in
streamlining our hiring processes and developed more strategic approaches to filling our
vacancies. We would also add resources in our recruiting and staffing functions to enable
us to carry out the hiring.

Specifically, we use an agency specific hiring authority for our core mission related
positions that streamlines the hiring process. The Excepted Service Hiring Authority
(ESHA) allows us to go outside of the normal competitive process (while preserving
veteran’s preference) to fill our mission critical skills. For ESHA positions, we have
developed a targeted recruitment strategy to more precisely and quickly locate
individuals who possess the requisite skills and expertise that we require. If granted the
requested positions, we would dedicate additional resources to enhancing our recruitment
team in order to attract the best qualified candidates.

Additionally, we have made significant strides in developing pipelines through our

student programs. The programs are used to locate, identify, and capture fresh talent, As
an example, the 2013 summer session of the Student Volunteer Program garnered 5000
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applicants. Obviously, we are administratively unable to provide opportunities for those
vast numbers, but it shows the great interest in SEC careers.

To enhance our hiring capacity, we have requested 33 additional positions for the Office
of Human Resources to help recruit and sustain the new personnel requested for FY
2014. These expanded capabilities will allow the agency to effectively implement the
planned workforce expansion envisioned in the FY 2014 request.

Information Technology

Question: The fiscal year 2014 budget request includes $56 million for information technology
investments, in addition to the $50 million Reserve Fund, which will be used for large, multi-
year IT projects.

How will an increase in information technology help the SEC perform oversight of
increasingly complex markets?

Response: Information technology enables the SEC to work smarter through increased
productivity, improved decision-making, and more efficient business processes. It allows
us to access information with speed and accuracy, conduct predictive analysis, study
trends, and spot anomalies.

Key to the SEC’s effectiveness is our ability to research and mine large volumes of data
in order to locate and act upon the proverbial “needle in the haystack™ that may provide
evidence of wrongdoing. Data often holds the answers, but it also presents one of our
biggest challenges: with the increasing size and complexity of the markets, the amount of
data grows with each passing second. Analyzing this data presents significant challenges,
and we currently lack the mechanisms to thoroughly and effectively search and identify
correlations within or between large data sets.

A key first step in addressing these challenges is the Enterprise Data Warehouse
("EDW™), which will enhance data quality and consistency, save time by allowing users
to quickly search and access critical data from one place, and provide historical
intelligence by allowing users to analyze different time periods and performance trends in
order to make future predictions. Data integration and enhanced analytical tools will
allow seamless searches of data sets to examine activity to reveal suspicious behavior
quickly trace the origin. The SEC is currently in year one of a multi-year effort to
consolidate the numerous data sources both inside and outside the SEC onto this EDW
platform.

Another key information technology investment that the SEC is making to support its
core mission is in the EDGAR Modernization program. The EDGAR filer system allows
companies and individuals to file periodic reports and information to the SEC and allows
SEC staff and the public to search the filings. The EDGAR filer system was developed
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in the mid-1990s and was partially modernized in 2001. The system has numerous issues
such as multiple filing formats, compliex file numbers, hard coded OMB dates,
cumbersome hard copy fee processing punch lists, and structured data problems. There is
significant need to incorporate business processes that do not exist within the current
system, such as: mergers and acquisitions, enforcing entity data upkeep, and a structured
data format that will facilitate movement and storage of EDGAR data in the EDW to
facilitate analysis of the data across the SEC. EDGAR Modernization will improve the
SEC’s ability to meet Commission requirements in a more timely manner and ultimately
will reduce the annual operations and maintenance costs for the system.

The testimony mentions that one of these IT improvements, the Enterprise Data Warehouse, is
going to enable the agency to combine different sources of data to enhance analysis. In other
words, you will be able to “see” across different databases with ease, which will help you catch
problems much faster. This is a big step for the SEC.

Question: When do you anticipate this system will be up and running?

Response: The Enterprise Data Warehouse (EDW) is currently in the first year of a
multi-year effort to enable the SEC to combine data from different sources to enhance
analysis and decision making. This multi-year plan is comprised of components and
efforts that are alrcady up and running, projects that will be implemented in the near-
term, and Jonger-term initiatives that will kick off later this year and span the coming
months and years. We estimate that the EDW will be fully deployed from a development
perspective in FY2015, with expansion in future years as capacity and new requirements
are defined.

Below is a brief overview of the EDW Plan:

¢ Up and Running - EDW Infrastructure (hardware, software and connectivity) has
been procured, installed, and tested and is currently targeting “approval to
operate” in the next several weeks. At that point, projects will have formal
approval to leverage the new data warchouse environment.

¢ Near-term - SEC staff is actively engaged in requirements analysis for several
pilot projects across divisions. The goal of these projects is to demonstrate
incremental value to the agency while applying a “test and learn” implementation
approach to ensure well-managed delivery. It is anticipated that following
detailed project planning the first of these pilots would be implemented during the
2013 calendar year.

* Long-term - A Blanket Purchase Agreement (BPA) has been developed for
larger scope work efforts, the first of which will include EDGAR Data
Provisioning and Financial Data Mart efforts. This solicitation is on-track for
release in the near future and a third quarter award.
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* Ongoing - Planning and work around standards, practices, organization and
governance required to support the EDW is well under way to support current
pilot capability delivery efforts.

As divisional data is loaded to the EDW in the coming months and years, both the SEC
and public will benefit from the enhanced decision making, more timely analysis,
improved data quality, and consistency that a consolidated EDW will provide.

Enforcement Priorities

I was concerned to read we will soon hit the statute of limitations on misconduct during the
2008 financial crisis. Although there have been several enforcement actions against a number
of entities responsible for causing the crisis, it seems as though we may let a number of
individuals, banks, and others slip through the cracks.

Question: What are your thoughts on areas where SEC enforcement can be more vigorous?

Response: As described below, the SEC’s pursuit of financial crisis-related actions has
been extremely effective, as have the efforts to crack down on insider trading by major
Wall Street and other financial industry professionals. Similarly, pursuing misconduct by
investment advisers and broker-dealers has been a key focus of the SEC’s enforcement
program in recent years.

Beyond those efforts, I have encouraged the Enforcement Division to continue to
prioritize its focus on market structure issues, a capability that has been enhanced by the
work of the Division’s Market Abuse Unit. The issues include ensuring that fast-moving
technology does not confer an impermissibly disparate informational advantage to certain
market participants, and could touch on areas such as high frequency trading, complex
trading algorithms, dark pools, and intricate new order types. In furtherance of this
enforcement objective, to ensure fair trading and equal access to information in the
securities markets, the SEC brought several significant actions in the past year against
stock exchanges, alternative trading platforms, broker-dealers, and other market
participants. Noteworthy cases included actions charging:

e the New York Stock Exchange with providing certain customers with favored
access to data that could be used to make investment decisions;

¢ dark pool operator eBX LLC with failing to protect the confidential trading
information of its customers;

¢ brokerage firm Hold Brothers On-Line Investment Services with allowing foreign

traders to access the markets and conduct manipulative trading through an illegal
practice known as “layering;” and
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e Pipeline Trading Systems LLC and two of its top executives with failing to
disclose to its customers that most orders placed on the dark pool trading platform
were filled by a trading operation affiliated with Pipeline.

In addition, [ am focused on ensuring that Enforcement devotes sufficient resources and
attention to the areas such as accounting fraud, including issuer reporting violations and
auditor misconduct, as well as on those frauds that have an impact on particularly
vulnerable retail investors.

Further,

As our fiscal year 2014 budget request recognizes, the SEC must expand its enforcement
function to keep pace with the growing size and complexity of our markets and the SEC’s
additional responsibilities, and to send strong messages to wrongdoers that misconduct
will be swiftly and aggressively addressed. Additional resources are needed in
Enforcement to further refine our analysis of incoming tips and leverage incoming data to
identify trends of possible misconduct across product, sectors, or geographic areas. We
also need to engage additional industry experts and proactive data analytics to better
target industry practices that may harm investors. For example, we have developed
certain algorithms to mine publicly available hedge fund performance data to identify
aberrational performance returns that could be indicative of conduct warranting further
investigation. With additional front line investigative attorney, trial attorney, and
forensic accountant resources, we would further bolster our core work of pursuing
potential securities laws violations identified from these and other sources. The Division
of Enforcement would focus its hiring of 131 requested staff on increased expertise in the
securities industry and new product areas, trial attorneys, and forensic accountants, as
well as staff for the division’s Office of Market Intelligence, the Office of the
Whistleblower, and the SEC’s collections and distributions functions.

Question: Do you think there is more to be done to ensure accountability for our 2008 financial
meltdown?

Response: The SEC has a strong record of cases holding accountable those institutions
and individuals who engaged in misconduct related to the financial crisis. To date, the
SEC has filed crisis-related actions against 157 entities and individuals, including more
than 65 CEOs, CFOs, and other senior corporate officers at some of Wall Street’s most
sophisticated banks and institutions. including Goldman Sachs, J.P. Morgan, Citigroup,
Wachovia, Wells Fargo, Bank of America, Bear Stearns, Fannie Mae, Freddie Mac,
Countrywide, New Century Mortgage, and other large financial firms. These actions
have resulted in $2.68 billion in total penaltics, disgorgement and other monetary relief
for investors, as well as industry bars for wrongdoers.

While these results are very impressive, the metrics alone do not adequately capture the

complexity and sophistication of the transactions and products involved in the agency’s
financial crisis-related cases. Our ability to harness the expertise of our enforcement
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staff, including through recently-created specialized units and the deep experience of
industry experts, has been and will continue to be critical to our success in this area.

We have pursued our financial crisis-related investigations with vigor and, while we
expect the remaining cases arising from the financial crisis to be brought or resolved in
the near future, as in all of our investigations, we remain focused on achieving true
accountability for those whose conduct harms U.S. investors.
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TUESDAY, MARCH 19, 2013.

GENERAL SERVICES ADMINISTRATION
WITNESS

DANIEL M. TANGHERLINI, ACTING ADMINISTRATOR, GENERAL SERV-
ICES ADMINISTRATION

Mr. CRENSHAW. Good morning, everyone. The hearing will come
to order. Welcome to the Subcommittee members and to our wit-
ness, Acting Administrator Dan Tangherlini of the General Serv-
ices Administration. Welcome to all of you and thank you for your
public service, and that of your staff. Last year, as you know, GSA
made headlines, but for all the wrong reasons. Lavish spending on
conferences, food, and entertainment; employees accepting gifts
from inappropriate sources; excessive spending on relocation ex-
penses, travel for virtual employees, and employee award pro-
grams; and most troubling, non-compliance with federal procure-
ment law. Now, GSA is supposed to be the federal government’s
procurement expert, but disregard for procurement laws, regula-
tions, and policies is what got GSA into trouble. I am committed
to preventing this kind of outrageous behavior from taking root
again at GSA, and I know that you all are, too.

So you are here today because you are committed to expelling
waste and extravagance from the GSA, and making GSA more effi-
cient and more accountable. This Committee appreciates your com-
mitment, but I believe Congress needs to continue to closely over-
see your activities to ensure that the funds entrusted to the GSA
are spent appropriately. In order for our bill to move through the
appropriations progress, we will need to convince our colleagues on
both sides of the aisle that GSA has changed. And for years, this
Subcommittee has been pushing GSA to make better use of its ex-
isting portfolio of buildings. And to that end, we included a square
foot limitation on GSA’s inventory of leased and owned space in our
2013 House bill. And I was heartened to learn that the administra-
tion is now working on how to implement that freeze through the
federal government’s real estate footprint. The next step is to re-
duce the footprint.

Staffing levels at the federal agencies are falling, and, with that,
so are their office space requirements. In combination with dis-
posing of surplus properties, a reduction in GSA’s real estate port-
folio is within reach. We are not here to discuss the 2014 budget
because we do not have it yet, you do not have it yet, and we hope
to have it soon. But I am hopeful that initiatives like the freezing
of the footprint are incorporated into the President’s budget. And
that way, we can begin to reduce the Federal Buildings Fund’s ex-
penses. I hope together with our staff that we can work closely to
unlock the potential for hundreds of millions of dollars of savings
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each year, through improved property management and procure-
ment. If we can, then we can restore the American public’s trust
in your agency.

Once again, welcome. I appreciate your service and I look for-
ward to hearing your testimony. Now I would like to turn to my
friend and colleague, Ranking Member Serrano, for any remarks he
might have.

Mr. SERRANO. Thank you, Mr. Chairman. I would like to join you
in welcoming acting GSA administrator, Dan Tangherlini, before
the Subcommittee. The General Services Administration plays an
important role in the federal government, both as a landlord and
as a procurement hub. I will be interested in hearing how the se-
quester and the related budget uncertainty are affecting you, both
directly and indirectly, through your role as a supplier for other
agencies. With this central role as a supplier, the GSA has an op-
portunity to do a lot of good for the federal government by improv-
ing efficiency and helping agencies to bring down their cost. Unfor-
tunately, the agency’s mission has been obscured over the past year
by various controversies. Entering in their wake, you obviously
faced a large challenge. I look forward to hearing how things are
going at the agency now that you have had some time to get your
feet under you and understand what the agency needs to improve.

I know that on the property management side you are currently
dealing with costs related to excess rental properties. Although you
must deal with the impact of the sequester, I am interested in
learning what steps you are taking to consolidate agencies into fed-
erally-owned space. With a still recovering economy, it would seem
like a good time to invest in new buildings that would save us
money in the long run.

The GSA plays a major role in ensuring that our government is
operating efficiently. That role is even more important as seques-
tration continues. I am concerned about whether, with the seques-
ter, you have sufficient resources to do that job. I look forward to
your testimony on this and other issues, and I thank you for ap-
pearing before us today.

Thank you, Mr. Chairman.

Mr. CRENSHAW. Thank you, Mr. Serrano. I would like to now rec-
ognize Acting Administrator Tangherlini. If you could keep your re-
marks to about five minutes or less, we will have more time for
questions, and your written statement will be made a part of the
record. Please.

Mr. TANGHERLINI. Yes, sir. Thank you very much, and good
morning, Chairman Crenshaw and Ranking Member Serrano, and
members of the Committee. Thank you for allowing me to appear
before you today. And at a time when budgets are tightening across
the government, the work of GSA is more important than ever be-
fore.

I was appointed by President Obama almost a year ago as the
Acting Administrator of GSA, in the wake of some very well-pub-
licized mistakes at the agency. For my first day on the job, I
worked with the women and men of GSA to ensure that such a
breach of trust would never happen again. One of my first tasks
was to start a top-to-bottom review of the entire agency that exam-
ined every aspect of how GSA operates and what reforms could be
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implemented to help us better accomplish our mission. This review
gathered comprehensive feedback from employees at every level of
GSA, as well as the businesses and federal agencies who work with
us.

As a result of what we have learned, I have implemented a num-
ber of common sense reforms to save taxpayer dollars, increase ac-
countability, and make GSA a more efficient organization. This
past fiscal year, we reduced our spending on travel, IT devices, and
printing, to end the year 43 percent lower than our fiscal year 2010
baseline for those items. In travel alone, we saved $28 million by
revising our internal travel and conference policies. Last year, we
reduced bonuses throughout GSA by 64 percent.

In addition to all this, we created more than $5 million in sav-
ings directly from employee suggestions through something we call
“The Great Ideas Hunt.” These are significant savings. But if we
are going to provide our partner agencies with the services they
need, it is important that we ensure our own agency is operating
as efficiently and effectively as possible. The top-to-bottom review
has shown a widespread duplication of support services throughout
the agency. In response, we are consolidating several of those ad-
ministrative functions to strengthen and support GSA. Consoli-
dating administrative activities enables us to align and streamline
the way we provide services, such as IT, HR, and Finance. This
will increase transparency and accountability throughout the agen-
cy. It will also improve the quality of these services for our own
employees. If we can provide the most effective and efficient serv-
ices possible in our own operation, then we will be able to fulfill
our mission of delivering the best value in real estate, acquisition,
and technology services to the government and the American peo-
ple. I thank the Committee for their cooperation and suggestions
in development of this consolidation effort.

Our job is to get the most out of every dollar so that our federal
partners can focus on their own missions. GSA has the expertise
and the ability to deliver significant savings for our partner agen-
cies. Through the buying power of the federal government, we are
able to negotiate leases that, on average, are more than 11 percent
below market rates. This has created an annual savings of $30 mil-
lion across our lease portfolio in realized cost avoidance. We also
work aggressively to ensure that the facilities we own are being
used to the maximum extent. Nationally, GSA’s vacancy rate is 3.1
percent, far below the private sector average of 17.4 percent. In
fact, if our vacancy rate was as high as the average in the private
sector, it would cost the taxpayers an additional $1 billion in this
year alone.

In addition to helping customer agencies save on space, GSA’s
strategic sourcing initiatives create significant savings by getting
agencies to collectively commit to purchasing certain commodities
at the best value. By buying once and buying well, strategic
sourcing has saved the American public more than $300 million
since 2010. GSA has also been able to negotiate prices for our office
supplies that are 13 percent below what we have previously paid.
This has already saved more than $127 million. At the same time,
we realized these significant savings; we also need to ensure that
we directed expenditure towards small businesses. Seventy-six per-
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cent of the dollars spent in that office supplies strategic source ini-
tiative went to small businesses.

GSA is committed to the continued evaluation of our own proc-
esses so that we can find innovate ways to provide greater value
to the American people. But our work is far from done and I am
confident that, with your support, we will continue to find common
sense reforms within GSA.

I thank the Committee for the opportunity to testify today and
I look forward to answering your questions.

[The information follows]
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STATEMENT OF DANIEL M. TANGHERLINI
ACTING ADMINISTRATOR, GENERAL SERVICES ADMINISTRATION
BEFORE THE HOUSE APPROPRIATIONS COMMITTEE
SUBCOMMITTEE ON FINANCIAL SERVICES AND GENERAL GOVERNMENT
MARCH 19, 2013

Chairman Crenshaw, Ranking Member Serranc and Members of the Subcommittee: My name
is Dan Tangherlini and | am the Acting Administrator of the General Services Administration
{GSA). Thank you for inviting me to appear before you today.

The scope and breadth of GSA responsibilities are both wide-ranging and essential to the
federal government. With over 12,500 employees across 11 regions, the mission of GSA is to
deliver the best value in real estate, acquisition, and technology services to the government and
the American people.

As the landlord and caretaker for federal properties, GSA owns or leases 9,624 assets,
maintains an inventory of more than 370 million rentable square feet of workspace, and
preserves more than 481 historic properties.

GSA has an annual business volume of over $60 billion, manages over 200,000 fleet vehicles,
assists tens of thousands federal travelers through GSA's electronic travel system, and serves
as the focal point for data, information and services offered by the federal government to its
citizens.

Reforming GSA

GSA has made some well-publicized mistakes and we have revised our internal policies and
increased oversight to ensure that they do not happen again. | initiated an agency-wide Top to
Bottom review to examine every aspect of GSA’s internal operations and spending practices,
and assessed the agency's effectiveness in fulfilling its mission. During this process we held
dozens of meetings with employees and senior agency officials to examine the underlying root
causes that led to the 2010 Western Regions Conference. We conducted in-depth interviews
with our customer agencies to assess the quality of our service delivery and listen to their
needs. We also spoke with leading executives in real estate, procurement and government
transformation, such as Blackstone, Deloitte, and Hewlett-Packard, to identify common-sense
best practices from the private sector that can help improve GSA’s operations.

As a result, we have implemented a number of reforms to prevent the waste of taxpayer dollars,
increase accountability and make GSA a more efficient organization. We have reduced
spending on printing, travel and IT devices and ended FY 2012 43 percent below the 2010
baseline for printing, travel, and IT devices. in travel alone, we saved $28 million dollars by
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revising our internal travel and conference policies. Last fiscal year we reduced bonuses by 64
percent. | asked GSA employees for suggestions on how we can be more efficient in the “Great
Ideas Hunt.” Their ideas will generate another $5 million in savings.

Clearing up our structure to improve oversight and accountability

The Top to Bottom review also revealed larger structural problems within the organization. The
decentralized structure of GSA created a lack of coordination, duplicative investments and
variable performance. To address these issues, we are consolidating key support functions to
eliminate redundancies, increase agency efficiencies and allow our major business units to
focus on core missions.

The consolidation process began last April, when | directed the PBS Chief Financial Officer to
report to GSA’s Chief Financial Officer. We are also bringing all information technology
personnel, budgets, and systems under the authority of the Chief Information Officer. The result
will be a technology office that has the ability to directly provide all IT services across the entire
agency and ensure that future technology investments are reviewed on an enterprise-wide
basis.

Other functions undergoing consclidation include human resources, administrative services,
emergency response, small business outreach, and congressional affairs. The efficiencies
generated through these consolidations will free up resources we can invest in improved
delivery of our core mission-focused services.

Helping agencies focus on the core mission

With budgets tightening across the federal government, GSA is in a unique position to help
agencies save money on a wide range of support activities so they can focus on their core
mission.

1) Real Estate Expertise

GSA has expertise to help agencies in every stage of the real estate process: acquisition,
operations, and disposal.

Through economies of scale, GSA is able to negotiate rates in our leases below market. For
example, in FY 2012, when we measured GSA leases against the market we were, on average,
11.5 percent below market rates. This resulted in a cost avoidance of $30 million for customer
agencies, realized annually.

GSA also helps agencies operate space more efficiently, reducing energy usage and utility
costs. GSA’s Public Utilities program provides contracting vehicles that enable agencies to
procure utility services at the lowest cost and the greatest value to the government. Our
services cover the procurement of electricity, natural gas, water, and sewage services.

For agencies in GSA-owned space, we have also realized savings by installing Advanced
Metering systems in federal buildings. For example, in the New England region, 26 buildings
have systems monitoring electricity and water consumption, 11 buildings monitor natural gas, 5
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monitor steam and 3 monitor oil. As a result, GSA buildings in the New England region will save
$316,000 annually through reduced energy usage.

GSA works aggressively to maximize the utilization of our existing inventory. Nationally, GSA’s
vacancy rate is 3.1 percent, far below the private sector average of 17.4 percent. If our vacancy
rate was as high as the private sector, it would cost the taxpayers an additional $1 billion this
year. GSA also works with agencies and the Office of Management and Budget to dispose of
unneeded property. In FY 2012, GSA completed 126 disposal actions: 114 for customer
agencies and 12 for properties in the PBS inventory. Proceeds from the sale of GSA properties
totaled $12.7 million.

Additionally, through public private partnerships, GSA is seeking to leverage the expertise of the
real estate industry to solicit ideas on how to make more efficient use of the government's
assets while also disposing of excess properties. Two such projects are the potential for a new
FBI Headquarters and the redevelopment of the Federal Triangle South area of Washington
DC.

Further, GSA has positioned itself to be a real estate asset manager for customer agencies. In
2010, GSA initiated the Client Portfolio Planning (CPP) program as a means to proactively
assist federal agency clients with analyzing and optimizing their existing portfolios, while
systematically anticipating, capturing, and advising on future requirements. This CPP program
develops for customer agencies near- and long-term strategies to achieve optimal portfolio
performance.

GSA continues to work hand-in-hand with the Administration in the implementation of
Administration initiatives such as the “Freeze the Footprint” policy. To ensure full
implementation of the “Freeze the Footprint” policy GSA will consult with agencies on how they
can use technology and space management to consolidate locations, increasing occupancy
rates in facilities, with the goal of eliminating lease arrangements that are not cost or space
effective.

2) Leveraging the Government’s buying power through Strategic Sourcing

In addition to helping customer agencies save on space, GSA’s strategic sourcing initiatives
save agencies money by leveraging the buying power of the federal government. Strategic
sourcing initiatives identify the top value vendors for common goods and services and provide
improved management of agency purchases.

GSA is working with the Office of Management and Budget (OMB) and partner agencies to
create 10 new government-wide strategic sourcing solutions over the next two years which will
cover a range of commonly purchased products and services — such as cleaning products,
tools, and wireless devices. These initiatives will be in addition to those already in place for
office supplies, domestic package delivery, telecommunications expense management services,
and print management. Strategic sourcing initiatives have already saved the government over
$300 million.

3) Reducing agency fleet and travel costs
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GSA provides a variety of tools and services to help agencies right-size fleets, improve fuel
efficiency and reduce acquisition and maintenance costs.

GSA fleet leased vehicles are the least costly source of motor vehicles for the Federal
government. By leasing through GSA, agencies save an average of nearly $2,000 per vehicle
per year. When agencies purchase a vehicle, GSA provides an average savings of 17.6 percent
below manufacturer invoice.

In air travel, GSA's Airline City Pair Program (CPP) is estimated to save the Federal
government $5.9 billion on airline tickets compared to comparable commercial fares in fiscal
year 2013. On lodging, GSA’s FedRooms program provides federal travelers hotel rooms in
over 13,000 locations at or below per diem rates. GSA’s E-gov Travel Service (ETS) provides a
comprehensive end-to-end solution for travel management and is estimated to save agencies
$16 million per year. Finally, GSA has established the Government-wide Travel Advisory Group
(GTAC), comprised of industry and government travel experts, to examine government-wide
travel regulations and issue recommendations on how to increase travel efficiency and
effectiveness, reduce costs, promote sustainability, and incorporate industry best practices.

4) Enhancing Government-Citizen Engagement

GSA also contributes to a more open, transparent and secure government by developing
innovative solutions for federal agencies to save money and enhance citizen engagement.

The Federal Risk and Authorization Management Program (FedRAMP) provides a standardized
approach to security assessment, authorization, and continuous monitoring for cloud products
and services. GSA was the first government agency to move to cloud computing in June 2011,
saving $4 million dollars to date and setting an exampie for others to follow.

Data.gov has developed 7 new communities than span multiple agencies data catalogs, and
provided data services on to users in a way that provides a costs avoidance for agencies of
$14.3 miltion.

Conclusion

In a time of increasing budgetary constraints, GSA's products and services help agencies save
money, become more efficient, and focus on the core mission.

We know that every taxpayer dollar counts and we are committed to using it as efficiently as
possible. We will continue to examine our processes and look for more innovative ways to
provide greater value to the American peopie.

Our work is far from done. Your support is an essential step for continuing positive change and
common sense reforms within GSA. | thank the committee for the opportunity to testify today
and look forward to answering your questions.



135

Dan M. Tangherlini - Acting Administrator

i

Dan M. Tangherlini was appointed acting Administrator of the U.S. General
Services Administration (GSA) on-April 3, 2012, and serves a vital role in
President Barack Obama’s agenda to build a more sustainable, responsible
and effective government for the American people. GSA is responsible for
“improving the government's workplace by managing assets, delivering
maximum value in acquisitions, preserving historic property, and

| implementing technology solutions.

Throughout his career, Mr. Tangherlini has been recognized for fiscal and
‘-management leadership. Before joining GBA, Tangherlini was confirmed by

the United States Senate in 2009 to serve as Treasury's Assistant Secretary

| for Management, Chief Financial Officer, and Chief Performance Officer. In
; " these roles, Tangherlini sérved as the principal policy advisor on the

development and execution of the budget and performance plans for Treasury and the internal
management of the Treasury and its bureaus. Tangherlini also served as the agency’s Director of the
Office of Small and Disadvantaged Business Utilization.

From 2006 to 2009, Tangheriini also served as Washington, DC’s City Administrator and Deputy Mayor.
His responsibilities included managing the day-to-day operations, budget development and performance
management of District agencies. Tangherlini also served as the Director of the District of Columbia
Department of Transportation (DDOT) from June 2000 to February 2006.

Prior to his appointment as City Administrator, Tangherlini served as the Interim General Manager of the
Washington Metropolitan Area Transit Authority. Tangherlini also served the District of Columbia as Chief
Financial Officer of the Metropoiitan Police Department from Novernber 1998 to May 2000. Before joining
the District government, Tangherlini worked in the Policy Office of the U.S. Secretary of Transportation
and in a variety of capacities during six years of service with the Office of Management and Budget in the
Executive Office of the President.

Tangherlini received his Bachelor's and Master's degrees in Public Policy Studies from the University of
Chicago and his Master's degree in Business Administration from The Wharton School of the University
of Pennsylvania.
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SEQUESTRATION

Mr. CRENSHAW. Well, thank you very much. Let me start the
questions by picking up on what Mr. Serrano said in his opening
statement, this whole issue of sequestration. You know, you are not
really impacted, other than a few small policy offices. You are not
really impacted in the sense that your clients pay you, they have
experienced a cut, and if we cut you, then that would be a double
cut. So you are in a sequester-free zone. And it almost makes your
obligation even stronger to make sure that, as you work with peo-
ple that are experiencing these cuts, to be as efficient as you can.
And I just wonder, you know, we all agree here that we would
rather be able to have targeted cuts and say this is something
working, and we, maybe, add additional revenue; and here is a pro-
gram that is not working and we might eliminate it. But we are
living with a sequester.

And I wonder, from your standpoint, as you deal with these
agencies that are going through these cuts, what are they saying
to you? Are they kind of clamoring to have lower rents, or whatever
you are providing for them? And can you give us an idea they are
being impacted as it relates to what you do? And then also, do you
help them in ways that they might, when they look at these cuts,
and they have to be more efficient, and they have to find places
where they can spend less, are there ideas that you have in your
exchanges with them? Could you touch on those two things?

Mr. TANGHERLINI. I think that is a fantastic question, and I ap-
preciate the thoughtful approach to it because, yes, GSA does not
have much in the way of direct impact on the organization because
so little of our resources are directly appropriated. Most of our
funds come through rental payments to the Federal Buildings Fund
or through industrial funding formula money that comes out of peo-
ple making expenditures through the Federal Acquisition Service
into the Acquisition Services Fund; if you think about it, since we
are downstream from those cuts, that has a long-term impact, one
that we are very concerned about, and looking at it, very closely,
for the organization. More importantly though, to your point, real-
ly, it challenges us to recognize that our role, the whole reason why
we were set up as an organization, was frankly to leverage the
scale of the federal government; to drive down the costs of basic,
common administrative services and operations.

And so shortly after I got over to GSA, I started visiting my col-
leagues over at other agencies, meeting with deputy secretaries and
secretaries, and saying, “What could we do to help you save
money?” And I was always cordially received, but I have to say, I
am pretty enthusiastically received right now. And we are trying
to find specific actionable projects around rent consolidation,
around common acquisition; the strategic sourcing initiative that
has been led by OMB, in particular, has received an awful lot of
interagency support.

So I think, really, this is the time for GSA to show its value. This
is the time for GSA to demonstrate its worth and to really make
amends for things that happened leading up to my being here. I
think this is really an important time for GSA to show what we
can provide agencies in the way of savings and solutions.
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Mr. CRENSHAW. Thank you very much. Mr. Serrano.
TOP-TO-BOTTOM REVIEW

Mr. SERRANO. Thank you, Mr. Chairman. Mr. Administrator, you
have been at GSA for almost a year now and you have undertaken
a complete examination of the agency in that time. I appreciate the
opportunity to ask you about the top-to-bottom review that you in-
stituted at GSA, and I want to start just generally. What has been
the biggest surprise to you in getting to know this agency?

Mr. TANGHERLINI. Well, I have to say the biggest surprise has
been a pleasant surprise. And that is how many high-quality, com-
mitted, dedicated public servants there are at the organization.
What I found is that some of the folks who are most enraged and
upset about, you know, the events of last Spring, the revelations
of last Spring, were the people who worked at GSA who had com-
mitted decades of their lives; they committed their public service
careers to making this organization better, every day. I also found,
though, that there are opportunities where GSA could take a little
bit of its own medicine; where we could cooperate and collaborate
more; where we could share and rely on each other more; where
we could leverage our own scale as an organization; where we could
do things once and well within GSA, and get a better, more effi-
cient GSA. That is what led us to bring before this Committee a
description of what we are calling CXO, and that means CIO, CFO,
Chief People Officer, consolidation activities, so that we could get
much more efficient as an organization and do a better job of serv-
ing our agency partners. But we have just started down that road.
I think that the key outcome of the top-to-bottom review is that
any good organization never stops reviewing itself from top to bot-
tom.

Mr. SERRANO. And speaking of organizations, you have had expe-
rience with many different agencies. What did you find at GSA,
when you did find deficiencies? Are these unique to GSA? Have you
seem them elsewhere? And, in asking that, how is GSA different
than other agencies you have dealt with?

Mr. TANGHERLINI. Well, I have never worked at anything quite
like GSA. You know, the mandate that GSA has is so substantial,
and the size of the impact the organization has on the government
is bigger than anything I have specifically led before. But there are
a lot of common problems across these organizations. Having trans-
parency and visibility into good information so that you can make
solid managerial decisions is a deficiency I have found in many of
the jobs that I have worked on.

What I can say is unique and special about GSA is the role we
play in supporting every other agency’s mission. And it is a very
important role; it is easy to forget, it is kind of like the plumbing
in a house. It is not the kind of thing you think about until it is
broken. And no one gets excited about it when it is broken; no one
is happy to pay to plumber’s bill. So we have to figure out a way
that we can more effectively, and efficiently, and reliably provide
those services; provide good, solid information to decision makers
such as yourselves; give good feedback within the organization to
our agency partners. And I think, in general, just do a better job
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of trying to be more transparent and more clear about places where
we can make continuous improvement.

Mr. SERRANO. You know, when those issues came up regarding
travel, and conferences, and so on, it opened up the door for some
folks, some of my colleagues, who are not crazy about GSA to begin
with. And you cannot blame them, in a way. It was a pretty bad
situation. So there has been so much criticism of GSA. Now I want
to ask you a different question: What can we be doing to help you?
Besides giving you more dollars, which is always a difficult thing
around here these days. But what can we be doing to help you as
you undertake not only the full study, but you are charged with the
responsibility now of turning this agency around from the percep-
tion that it was failing in so many ways.

Mr. TANGHERLINI. I really appreciate your asking that question,
because I think we need a collaborative partnership focused on the
same outcomes, and I frankly think a well-running GSA is not a
partisan issue. This is the basic operations of government. This is
the basic underlying administrative services that support these
vital missions of working to cure cancer, and protecting our border,
and supporting air traffic control; those core basic things that the
government does.

So I think engaging in an ongoing dialogue, understanding what
our limitations are, understanding, perhaps, some of the complex-
ities that we face; working to recognize the value of high-quality,
efficient service delivery on the facilities side, as well as on the ac-
quisition services side; helping us make the appropriate informa-
tion technology investments so that we can support agencies in op-
erating more efficiently; giving them more transparency into their
spending so that they can operate more efficiently; I think that is
the kind of partnership that we could continually work on devel-
oping.

Mr. SERRANO. So, Chairman, before I yield my time, just some-
thing that you have been a part of and other members of the Com-
mittee, this Subcommittee, more than any other place in Congress,
has been very active in reminding all federal agencies that besides
the 50 states, we have territories. And I personally take a big inter-
est in that, as you’ll see me tonight rooting for one of the territories
in the World Baseball Classic. But we hope that sometime down
the line you can tell us, without, you know, bogging you down with
a report, on what is the work the GSA does in the territories, how
it responds, and, in general, to remember that while they may not
be states, they are still American citizens and should be treated
equally.

Mr. TANGHERLINI. I appreciate that. As you can see from my bio,
I was the city administrator and deputy mayor here in Wash-
ington, District of Columbia; not exactly a territory.

Mr. SERRANO. Close.

Mr. TANGHERLINI. But in that experience, gained some sensi-
tivity to the unique nature of the “non-state” parts of the United
States.

Mr. SERRANO. Thank you so much. Thank you, Mr. Chairman.

Mr. CRENSHAW. Thank you, Mr. Serrano. Mr. Bonner.
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FEDERAL COURTHOUSES

Mr. BONNER. Thank you, Mr. Chairman. I am going to admit up-
front I am going to be parochial with my questions, and I told the
Acting Administrator upfront of my concern. We have been trying
to get a new federal courthouse in Mobile, Alabama for 18 years.
And 18 years ago, I had a lot more hair than I have got. I was in
my 30s and not my 50s. And with the pressure on the budgets and
the pressure on all agencies to cut back, I told the Acting Adminis-
trator in private, if we are going to have a total freeze, we are not
going to have any construction, or any renovations, or any new
starts anywhere in the country or its territories.

I would never ask that you put a project in my district on the
starting block. That would be hypocritical of me. But once we start-
ed and got down the path on this journey, 10 years ago, GSA actu-
ally came up with the recommendation that we needed a new
courthouse. We needed it because the old courthouse has a leaky
roof; well, you can repair that. We have got mold and mildew, and
it has got a lot of problems, as GSA has noted.

Under the leadership of the chairman at the time, Mr. Serrano,
we elevated the concerns to the point that when we got to the
starting point, when we made it on the GSA list, not our list, but
the GSA list to be eligible, we would be teed up and ready to go.
Had this thing called a stimulus bill back in 2009; they were look-
ing for shovel-ready projects. This was a shovel-ready project. And,
again, thanks to the leadership of the former chairman, current
ranking member, we were able to put a downpayment on some $50
million into the funding of this. Fast forward, here we are in Mo-
bile, as I understand, it is currently number one in line. Now,
again, if we are not going to do any construction anywhere in the
country, then I can certainly accept that.

So my question to you, Mr. Tangherlini, is, is Mobile still in the
number one spot in terms of federal courthouses that are on the
list to be constructed?

Mr. TANGHERLINI. The simple answer is that from the list pre-
pared by the Administrative Office of the Courts, the Mobile court-
house is still the number one courthouse for a replacement invest-
ment.

Mr. BONNER. Okay. With that response, recent developments
lead me to be concerned that there may be an effort to reconsider
this. A review was ordered. The initial feasibility study was, as I
understand it, shelved; a new feasibility study has been ordered. So
my question is two-pronged on that. To your knowledge, and if you
cannot answer this today, if you could look into it and respond back
to us, are the judges in Mobile being involved at every step in
terms of this new feasibility study? And is their input being sought
in terms of, if we are downsizing space of the building, you would
think you would be able to get the building closer to the money we
currently have or close to it. So are the local judges being involved
in this new phase of this, and could you tell us where they are?

Mr. TANGHERLINI. No, I appreciate that. It is my understanding
that the judges are involved in every phase, that we do involve the
local judiciary in these discussions. There is a broader set of stand-
ards that Administrative Office of the Courts have developed. They
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actually have developed now a five-year plan, which is, as you
know, over the last 18 years, quite substantial progress in the way
we manage, administer, rank, prioritize these courthouses. At the
same time, through a lot of pressure, financial pressure on the or-
ganization, pressure from this body as well, Administrative Office
of the Courts have been looking at how you shrink the space needs.
Ideas like courtroom sharing have come into the fore since you
probably started this journey. So I know there are ongoing discus-
sions about that, trying to figure out how to move this project for-
ward, understand what the resource needs are, but do it in a way
that reflects the needs and the interests of the local judiciary. It
is a lot to weigh in balance there.

Mr. BONNER. Well, courtroom sharing is one thing. Sharing an
elevator for the judges and the people who have been accused of
serious crimes is, from a safety standpoint, this building is so obso-
lete. So can you tell us, and Mr. Chairman, I am going to submit
most of these questions to the record. But I would like to know,
from your perspective, Mr. Tangherlini, how will OMB’s “Freeze
the Footprint” initiative impact the current status, the feasibility
study and the status of the Mobile courthouse, if any?

Mr. TANGHERLINI. It is a great question. I am afraid I do not
have a clear answer for you. But I can talk a little bit about the
Freeze the Footprint program in general. The idea is to look across
agency assets and try to freeze, and frankly, also decrease the
square footage across agencies; in this case, we would look at the
entirety of the judiciary. And so at the same time we are asking
questions about the investment; in Mobile, for instance, we are
looking at, say, the replacement of the L.A. courthouse which will
shrink from 800,000 square feet to 500,000 square feet. So net-net,
we are going to try to arrive at a freeze, and, frankly, our own goal
is to try to also find ways to help agencies drive it down, because
every dollar spent on space is one dollar less spent on program or
return to the taxpayers.

Mr. BONNER. I would say that, as I understand it, I might be
mistaken, but as part of the review of the need in Mobile, one of
the factors was that the Marshal Service was going to need less
space, the U.S. Attorney’s office moved out, they moved to a com-
mercial space because the current building was not adequate for
them. I do not know whether we know with certainty whether they
would consider moving back in the new building once it is con-
structed if that were an option for them. I know I am in a commer-
cial building because, again, there was not space in the federal
building in Mobile. So, again, Mr. Chairman, I apologize to take up
time with the Committee on something that is important to me,
but I guess the final point I want to make is, is that, in a bipar-
tisan way, Chairman Serrano, Chairwoman Emerson, now Chair-
man Crenshaw, we have limited ourselves in terms of our ability
to have input in some of the decisions that the executive branch
makes. That is a discussion for another day. But I think when a
building makes it up to the top of the list, and there has been pre-
vious expression of intent by Congress to support the list, and not
politicize it, but to support it, I just hope that we can make sure
that those opportunities continue to go down that path. Thank you,
Mr. Chairman.
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Mr. CRENSHAW. Thank you, Mr. Bonner. Mr. Serrano has a com-
ment he would like to make.

Mr. SERRANO. Just to say for the record what the gentleman has
said is totally correct. This has been, was, is, in my opinion, I hope,
a top priority for this Subcommittee. And as ranking member, I
still support the project that this Committee supported with great
strength and with dollars at that time. And we do not know what
has happened, but everything the gentleman has said is correct,
and I just wanted the record to show that. Thank you, Mr. Chair-
man.

Mr. CRENSHAW. Thank you, and thank you, Mr. Bonner. Now I
will turn to Mr. Yoder.

FEDERAL REAL PROPERTY PROFILE

Mr. YODER. Thank you, Mr. Chairman. Mr. Acting Director,
thanks for coming today, and I appreciate your testimony. One of
the things we are endeavoring to do is we look to try to balance
the federal budget, get our books balanced here, find smart ways
to reduce spending, and I think that is hopefully the goal of every
member on this Committee, is to find ways to run all of our agen-
cies and federal government the most efficiently and effectively to
save tax dollars for the hard-working Americans that pay them.

And so I wanted to discuss a little bit about the property that
the federal government owns, and specifically how we determine
what property we own, where it is located, how the public has ac-
cess to that. And I thought you might speak about that a little bit,
and I had a few questions for you. First of all, is the GSA real
property profile available to the American people? Is there a
website, for example, we can go to and look for property the federal
government owns? Does the GSA have the real property profile in
a geographical information system, GIS? Is there a map I can click
on, look for government land and buildings? So how is that infor-
mation accessible to the public?

And then second of all, not only how we account for it, how it
is accessible, but do we keep statistics on things that the federal
government owns? Specifically, how many parking garages does the
federal government own? How many golf courses does the federal
government own? How many hotels does the federal government
own? How many grocery stores does the federal government own?
I think bringing that information to light would help the country
have a dialogue about where we can reduce some of our property
containment in a way that might save taxpayer dollars.

Mr. TANGHERLINI. Now I think your points are excellent, and I
think that is key to managing the organization better. Any good
business is always looking at what its assets are and how it can
maximize the best outcomes of them. I think you have to under-
stand, in a way, the relationship of GSA to federal property. We
actually only own, or control, or manage about 10 percent of the
entire federal government’s federal property assets. We assist the
OMB in developing the Federal Real Property Profile, but that data
is entered entirely by other agencies, and so agencies have to main-
tain and update that data. We have made big strides in trans-
parency in that data internally, just beginning the ability to share
it among agencies and getting visibility into it within a GSA.
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But to your point, I think there is still a lot of work that we can
do. And I commit to working with this Committee and with other
agencies in OMB to try to find ways to give people more under-
standing and better window into what the real property assets of
the federal government are. I think it is for that reason why the
Administration has put forward—and we have seen other pro-
posals, both in the House and the Senate—for something along the
lines of a civilian BRAC process by which you would really dive
into the issue and ask ourselves: Where are those properties that
are not getting the highest and best utilization? And how do we get
them back into the economy? And, frankly, realize the results and
the benefits.

Mr. YODER. Is there another agency that maintains the records
of the real property that the federal government owns?

Mr. TANGHERLINI. So, each agency has their own real property
management system.

Mr. YODER. But there’s not one agency that would maintain all
of the records on behalf of taxpayers and on behalf of the federal
government.

Mr. TANGHERLINI. Not all of the records. What happens is each
of the agencies need to upload information around a certain num-
ber of specific elements into something called the Federal Real
Property Profile.

Mr. YODER. That occurs right now?

Mr. TANGHERLINI. That occurs right now. That system is main-
tained by GSA and overseen by a project run by OMB.

Mr. YODER. Okay, so GSA does have the information about every
piece of property, and every building and entity that all the federal
agencies own, because they are all required to upload that to you.

Mr. TANGHERLINI. We maintain the Federal Real Property Profile
which has those elements, a certain number of elements, an
agreed-on set of elements among the agencies, and then it is up to
the agencies to ensure that they upload it.

Mr. YODER. So there is no policing to determine whether agencies
are uploading it? Do we have an idea of how much compliance is
being done? How much of the property that the federal government
owns does GSA have logged into that database?

Mr. TANGHERLINI. Well, so, we only know what is logged into it,
so we do not know what is not logged into it. And that is the prob-
lem. That is the delta you are looking for. The GAO has recently
conducted a study that commented on the quality and the accuracy
of the data. There are issues about the way we describe elements
that could allow for the quality, the accuracy of the data to be de-
graded. So we are working very closely across the agencies to try
to improve the quality as a demonstration of trying to get to the
best possible quality. Within GSA, we did statistical sampling of
properties within Region 4, the properties we controlled. And we
found that we were within 97 percent accuracy.

Mr. YODER. But that is your own 10 percent that GSA owns.

Mr. TANGHERLINI. That is our own 10 percent.

Mr. YODER. So we really do not know how many properties the
federal government owns. There is no one who can answer that
question. GSA could not say that they had an accurate sample be-
cause they are dependent upon federal agencies to upload that in-
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formation. I mean, so, I think you could say with some accuracy we
do not actually have an understanding of the total amount of fed-
eral property that we own. We could not say with accuracy specifi-
cally how many parking garages we own, how many hotels we own,
how many grocery stores we own. We just do not have that infor-
mation.

Mr. TANGHERLINI. Well I think, I think the question is what level
of accuracy.

M;" YODER. Do we not have that information in an accurate for-
mat?

Mr. TANGHERLINI. Well, I think we have it in a format that has
a level of accuracy. The question is, how accurate is it? And that
varies agency by agency.

Mr. YODER. How accurate is it?

Mr. TANGHERLINI. Well, that, again, it varies agency by agency.
I know that the GSA data is reasonably accurate as evidenced by
our work done in Region 4. We are going to keep working on Re-
gion 4, and, in fact, we are going to work with a couple of other
agencies to test their data as well. Some of it, as we have discov-
ered, has to do with the way the elements are defined. An entire
military base, this is a generalization, may be described as one
asset. And you could have a facility on that asset that is of very
low quality. You take a picture of that and you say, “Look, if the
base is viewed as good, how can this thing with a roof caved in be
considered good?” And so what we have to do is get a clearer state-
ment of what those data element definitions are, make sure that
the agencies adhere to those definitions, and then go back and
check and police the data.

Mr. YODER. I just think you would agree, it seems like we cannot
say with accuracy how many properties we own and we also do not
know the level of accuracy of what we do own. So it is not that we
know we are not completely accurate; we do not even know what
level of accuracy we have. That is a real problem when it comes
to managing the assets of the federal government and ensuring
that we are properly spending resources. If you do not know what
you have, how do you know how to effectively manage your re-
sources and to make sure that taxpayers are not wasting dollars.
I mean, the first step is knowing what we own, correct?

Mr. TANGHERLINI. And I think it is a concern we share. And that
is why we have been so committed to working on these issues, that
is why we have proposed the Freeze the Footprint. In order to
freeze it, people have to have a better understand of how big the
footprint is. That is why we have been committed to focusing on
improving the quality FRPP data, as well as this idea of pushing
forward ideas that we have seen. You know, proposals in both
branches of Congress, both houses of Congress, that are based on
the same theme of saying, “Look, we need to move forward on get-
ting assets off the books that we do not need.”

Mr. YODER. Certainly as we go forward in this process, efforts by
the GSA that you are describing need to continue. I think we cer-
tainly need to improve those. And we need to work to fully under-
stand where these assets are and to get our accuracy up to a level.
I mean, 97 percent is GSA. We do not know what the accuracy is
of the other agencies. And I think that is a real concern. And I
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think the American people would love to be able to not only know
what they own, but be able to go onto a database, and be able to
go online and find it. And I think it would be astonishing to a lot
of taxpayers that we do not have the ability to do that. And, Mr.
Chairman, with that, I yield back.

Mr. CRENSHAW. Thank you. Mr. Quigley.

Mr. QUIGLEY. Thank you, Mr. Chairman. To my colleague’s point,
I think maybe Mr. Chaffetz had been speaking to him because Mr.
Chaffetz and I have introduced legislation that would require the
GSA to maintain a public database listing all federal properties, ex-
cluding certain properties in the Department of Defense for secu-
rity reasons. But it raises an excellent point on all this. The bill
also empowers the GSA to provide agencies with technical exper-
tise to help them dispose of unneeded property, and creates a pilot
program where GSA and OMB will identify and dispose of 15 high-
value properties. So we are working along those lines, but certainly
appreciate your support.

b 11}/11". TANGHERLINI. In preparation for the hearing, I read your
111.

Mr. QUIGLEY. Now there is three that have.

Mr. TANGHERLINI. Yes, okay. I think there are a lot of elements
in it that have consistency with the Administration’s proposal, and,
obviously, we would like to work closely with you and the Com-
mittee to find ways to address the concerns that have been raised,
frankly by both sides of the aisle.

GREEN BUILDINGS

Mr. QUIGLEY. Sure. In terms of LEED-certified buildings, by ret-
rofit or by new construction, certainly, is that not a new idea that
has been lauded by for-profits, not-for-profits, people in government
and outside. Most recently, National Academy of Sciences re-
affirmed the value of the Department of Defense using LEED to
certify green buildings for taxpayer savings. I learned a long time
ago that I was not going to convince a lot of folks to do things like
this just for the environmental aspects of it. But given our nation’s
water shortage, given our nation’s desire to reduce pollution, but
also to reduce dependence on foreign oil, energy conservation
makes a lot of sense. And, of course, there is the financial savings
from being efficient. Your views on where GSA is and where it
needs to go on LEED certified.

Mr. TANGHERLINI. I think having third-party certification of the
work that agencies are doing to improve efficiency is a great way
of making sure that you are actually getting the results that you
are paying for. And so we have used LEED certification as a way
of providing that third-party certification of the work we are doing.
We have a notice of proposed rulemakings out right now for com-
ment that is asking the community to consider the possibility of
two other certification programs. And our testable hypothesis, if
you will, is that an agency should focus around one set of certifi-
cation so that they can compare their buildings from an apples-to-
apples perspective. But, you know, underlying that is an affirma-
tion of what you were saying, that having good, strong certification,
making sure you can test those outcomes, that they are repeatable,
that you have clear standards, is helpful in making sure that you
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are getting the kind of outcomes from the investment that you are
guaranteeing the return on that investment.

Mr. QUIGLEY. But the public’s benefit, where are you at? As we
build new buildings, are they LEED certified?

Mr. TANGHERLINI. Yes, they are.

Mr. QUIGLEY. And as we retrofit, even the buildings we are sit-
ting in?

Mr. TANGHERLINI. Depending on the level of retrofit, we are ei-
ther moving towards some form of LEED-certification, and GSA
has used out LEED as our certifying entity. But more 1mportantly,
we are running efforts like a program we call Shave Energy, in
which we are constantly going through buildings and asking on a
continuous basis, are there ways we can reduce the energy costs?
So while we have seen an increase in energy costs over the last 10
years or so of about 32 percent, our costs for providing energy,
heating, cooling, lighting of our buildings have only gone up 18 per-
cent. That gap is a direct result of those energy efficiency savings
and investments.

Mr. QUIGLEY. And I was going to ask you, to what extent do you
document the cost savings and energy savings as you do this?

Mr. TANGHERLINI. Again, it depends on the nature of investment.
We document all the savings by collecting all the electric bills and
comparing them from year to year. So we have a bottom-line docu-
mentation. But in the case of large-scale investments, we have a
program we call “The Green Proving Ground,” which actually pro-
vides scientific analysis, using clear scientific method to evaluate
the relative performance of one investment over the other. And
then use that to make going-forward decisions on the type of equip-
ment, approaches, designs that we’ll use going forward.

Mr. QUIGLEY. Very good. Thank you Mr. Chairman. I yield back.

Mr. CRENSHAW. Thank you. Mr. Graves.

CONFERENCES

Mr. GRAVES. Thank you, Mr. Chairman. I would venture to say,
Mr. Administrator, that a few years ago many people probably did
not know much about GSA. And it reached the headlines, though,
of newspapers all across the country, and, really, the lips of so
many folks. Just asking the question: How could there be so much
abuse within the federal government, within an agency that is ac-
tually there to promote responsible management of assets? And, as
you know, I am speaking of the conference that took place in 2010
that was not revealed until last year, I suppose. A lot of talk, a lot
of promises of reforms and review, and, in fact, even you referenced
it, I know, in your statement. You used the phrase here that,
“There would have been dozens of meetings with employees and
senior agency officials to examine the underlying root causes that
led to that conference.” I mean, what can you do to reassure us
that something like that will not happen again? What has taken
place? What process in place? What accountability measures, not
only }ﬁ%?ve you, as an agency, done, but would recommend to others
as well?

Mr. TANGHERLINI. Well, I think there have been a lot of changes
across the federal government as a result of the revelations at the
Western Regions Conference. So it makes me a little less popular
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when I go see other agencies because a number of clear steps have
been taken, such as the review of any conferences over $500,000
have to be approved by the agency head. Deputy secretaries are
now approving any kind of conference, certain levels of travel. It
depends on the agency. So we have taken those steps within GSA.
But we also recognize that we have kind of a higher bar and a
higher order of tasks in order to win back people’s trust. So we
have taken some additional steps, some of those in coordination
with this Committee.

One of things I think that led to the ability for those abuses to
happen was a lack of transparency of spending down to the local
level. So money was able to be spent and no one was able to mon-
itor it at the headquarters level. We had a chief financial officer in
name only. They were not actually in charge of all the finances for
the agency. That was one of the steps we took immediately, was
consolidating all the CFO activities under a single chief financial
officer, so that person would be accountable; so they would have
clear interests, desire, and enthusiasm for going and finding out
how resources were being spent, and making sure that we had a
good solid CFO, the type you would have in any business, whose
job it is to ask, “Is that the best way to spend a dollar? Are we
going to get the marginal benefit out of that marginal expendi-
ture?”

At the same time, we also looked, as a result of that, asking our-
selves where else do we see redundancy within the organization,
lack of transparency, and lack of accountability? It is my view that
we found that within the chief information officer’s office. We had
a CIO also in name only. She was not in charge of the over $700
million we spend every year on investing in IT. We had a chief peo-
ple officer, or human capital person, who was in charge of only one
level of approval, and, as a result, two or three other levels had
built underneath him. So one of the lessons we learned was we
need to have clearer accountability, we need to have clearer sets
of permissions. We need to have stronger transparency and visi-
bility into the way resources were spent. And we need to have
stronger accountability. Those are things that we, in some cases,
took immediate steps to implement; other cases, we are working to-
wards implementation. Some of those processes are hard. That play
is underway right now.

But I look forward to coming back to the Committee and talking
about the progress, maybe problems we have identified, and maybe
using that as a way to demonstrate to other agencies how they, too,
can benefit from our experience.

Mr. GRAVES. Is there a conference planned for this year?

Mr. TANGHERLINI. There are not many conferences planned at
all. In fact, just yesterday, we cancelled two additional conferences.
Conferences, frankly, have value; we ran those conferences last
year. Look, we cancelled 39 conferences over the course of last year.
We reduced spending in travel around conferences by over $10 mil-
lion. There were a number of conferences, though: The Expo Con-
ference, the Fed Forum, and the Smart Pay Conference, which
were entirely about training. Now, I was doubtful. I went down to
Expo myself and I said, I have got to take a look at this. I want
to see a lot of busy people. If there is a camera crew here, I want
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have them see people who working hard, who are learning, who are
interacting.

You know, we had hundreds of businesses come. Those busi-
nesses invested about $6,000 or $7,000 each to come. So they clear-
ly made a business judgment that there was value there. So I was
very careful about not getting in the way of that. And I came away
impressed. I came away impressed by the fact there were hours
and hours of procurement training, procurement law training; mak-
ing sure that the people who are committing federal dollars are
doing it with the latest knowledge, the latest rules, and the latest
techniques. That training was provided to the vendors, too, so that
they knew how to relate with the federal government.

But this year, you know, simply because of pressure on budgets
through sequestration, concern about travel, we just were not hav-
ing people sign up for the conferences. It started with Expo, which
was just before sequestration. And it was clear that we were not
going to get enough people down there to make it worthwhile for
us to go and have it, and spend the money to do it, or for vendors,
frankly, to come. And it then followed up with Fed Forum, which
is primarily about fleet management and other asset management.
And now Smart Pay, which is really about training on how to bet-
ter manage the federal credit card programs. I am worried though,
that we are going to lose a year of training. So we are working very
hard to make sure that training is available via the Web or other
means, so that people still get the benefit of it.

Mr. GRAVES. The reports say that as a result of that conference,
I mean, reports of scandal, reports of abuse, that 46 individuals
were suspended, warned, or reprimanded; 11 terminated. And the
300 who attended received a letter from GSA saying that was not
a smart idea. Is that sufficient? Do you think that all those respon-
sible were taken into account in the proper manner, or is there still
more that we can expect?

Mr. TANGHERLINI. I think the folks that were directly related to
that activity, or we thought had responsibility for that activity that
happened, you know, we did take aggressive action against them.
Is it possible that there were folks we missed, or there are other
people? That is possible. But I tell you, I do consistently meet with
the Inspector General. I work very hard to build a strong relation-
ship and partnership with the Inspector General; not one of separa-
tion, and now maintaining his independence, but we want to know.
If they feel that there is more that we can do managerially, we are
going to do everything we can to respond to that.

At the same time, we also want to make clear that our expecta-
tions about the way our organization will behave, the expectation
of our employees, about what they will do on government time, has
completely changed. Now, I will tell you that most of the GSA asso-
ciates I meet with are very happy with those changes.

Mr. GRAVES. Well, Mr. Chairman, I know my time is out. I want
to thank you for taking an aggressive approach to this. It is some-
thing that is very important to us as a Committee, and I know that
your agency was embarrassed by it, and it was an abuse of tax-
payer dollars, so we thank you for your aggressive and serious ap-
proach to it.

Mr. TANGHERLINI. I appreciate it.
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Mr. CRENSHAW. I just saw on the news that the Post Office had
a conference. According to the news account, it spent $2.2 million
having their conference. And if you are losing $16 billion a year,
it all adds up somewhere, so maybe they learned a lesson, or
maybe they did not. But we do appreciate what you have been
doing. Ms. Herrera Beutler.

GREEN BUILDINGS

Ms. HERRERA BEUTLER. Thank you, Mr. Chairman. And I actu-
ally wanted to follow up a little bit on the LEED certification. I am
from the West. In the West, we have lots of trees. I was looking
at your bio. You spent time in Pennsylvania. But mostly, it seems
that the life cycle of a tree is something that is very foreign to peo-
ple here in D.C. It is a very green process, and can be harnessed
and utilized. And some of my concern is that with the adoption of
some of the LEED standards, we actually are disadvantaging or
choosing not to utilize the carbon sequestration that takes place
when we use our forest products. And specifically, I had a couple
questions. GSA released an addendum that expanded the original
study on green buildings on the rating system. That was released
last year to include several other systems that had not previously
been included in the analysis. Why were those systems that incor-
porate energy savings and science-based life-cycle assessments,
such as the International Green Construction Code, left out of the
addendum?

Mr. TANGHERLINI. I am not sure about the specifics, but I think
the important point is that we recognize that there is more than
one standard now. And what we are doing is working very closely
with other agencies, working very closely with the National Science
Foundation to try to come up with a set of standards, then, that
we would offer agencies to use so that we would begin to give peo-
ple choice. Now, we are out with a notice of proposed rulemaking,
so if people think we have missed something, people think that
there 1s a better approach to this, we actually not only welcome the
comments, we are requesting people provide us comments so that
we can get this right.

Ms. HERRERA BEUTLER. Well, I am going to guess that some of
the folks who contacted me probably have put in comment, and if
my office has not, we will as well. One of the systems the GSA is
claiming as a consensus standard, which is required under the En-
ergy Independence Act of 2007, your agency acknowledges is not a
consensus standard. Even though you put it out for comment, how
can you justify this to make sure that the process that you are fol-
lowing respects the spirit and the letter of the law?

Mr. TANGHERLINI. Well, you know, any action we would take
would have to reflect both the spirit and the letter of the law. So
I think we would want to make sure, again, I do not know the spe-
cific issue related to that one standard, but I will follow up with
you, I will learn more about it, and try to get back to you with an
explanation on how we have a disagreement about why that would
qualify and, in some view, maybe should not.

[The information follows:]

OMB Circular A-119 (1998) establishes policies on Federal use of voluntary con-
sensus standards, based on the National Technology Transfer and Advancement
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Act. These policies define “voluntary consensus standards bodies” as “domestic or
international organizations which plan, develop, establish, or coordinate voluntary
consensus standards using agreed-upon procedures. . .” They also are defined by
the attributes of openness, balance of interest, due process, an appeals process and
consensus. The NTTAA directs that federal agencies use voluntary consensus stand-
ards to carry out their missions; however, the use of other technical standards to
meet government needs is not prohibited.

The Green Building Certification System Review completed for GSA in March
2012 concluded that the U.S. Green Building Council’s Leadership in Energy and
Environmental Design (USGBC LEED) system was developed as a voluntary con-
sensus standard, based on criteria developed to address the attributes outlined
above.

ANSI publishes the Essential Requirements: Due process requirements for Amer-
ican National Standards. This document sets forth the requirements for developing
standards which carry the designation of American National Standards. The process
for standards developing organizations to demonstrate conformity of individual
standards with ANSI’s requirements has two parts. The first is demonstrating that
the processes used by standards developers meet ANSI’s requirements. The second
is demonstrating that individual standards have been developed in accordance with
these processes. Only standards that have gone through the second step can be des-
ignated as American National Standards.

Although, USGBC has demonstrated that its processes meet ANSI’s requirements,
at the present time, individual USGBC standards have not been designated as
American National Standards.

Ms. HERRERA BEUTLER. Well, we can follow up with the specific
standard that I am thinking of, but I think, overall, some of our
concern, you know, I even heard when you were talking about the
third-party system. Another aspect of that is making sure there is
not the capture of the third-party system.

Mr. TANGHERLINI. I completely agree.

Ms. HERRERA BEUTLER. And I think that is where some of us in
the West, and some of our producers and our small forest land-
owners are feeling like there is a group here that maybe needs to
come out and tour some of the forests that we have and understand
the morbidity of trees and what a benefit they can be in this proc-
ess. And I would like to follow up with your staff and get some spe-
cifics on this because this is a huge issue for the Northwest region.

Mr. TANGHERLINI. And I think we are closer than farther apart
in the sense that what we are trying to do is create some options
within the standard-setting process, recognizing that there is value
to standards.

Ms. HERRERA BEUTLER. Well, and in that I would say in the
Northwest, we pride ourselves on being very eco-friendly.

Mr. TANGHERLINI. Right.

Ms. HERRERA BEUTLER. So we manage some of these standards
in Washington State, so it seems to me that they should be man-
ageable and there should be some cooperation with the federal
standards.

Mr. TANGHERLINI. Okay.

Ms. HERRERA BEUTLER. Thank you. Thank you, Mr. Chairman.

Mr. CRENSHAW. Thank you. Turn to Mr. Womack.

GREEN BUILDINGS

Mr. WoMACK. I thank the Chairman. I thank the Acting Admin-
istrator for his testimony. I want to pick up on where Jamie was
on the standard issue because as I understand the voluntary con-
sensus mandate, it basically says that exceptions to voluntary con-
sensus should be made only when there is a clear violation of appli-
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cable law, or whether the standard is impractical to apply. Now,
that is kind of the spirit behind the issue. So my understanding is
that Green Globes is the only commercial green standard that has
been approved by the American National Standards Institute. But
yet almost everything is exclusively LEED. So help me through
this process. That is not a violation of applicable law; it is not im-
practical. And we know that Green Globes is a much more afford-
able standard with which to judge. So help me with this. I am
struggling with the mentality that GSA is using in this process.

Mr. TANGHERLINI. Well, no, I think actually we are trying to cre-
ate the kind of environment that you are discussing in which peo-
ple can make choices about the standards that apply and diversify
the choices from ones we have right now. And that is the whole
point of the rulemaking, to say, “Look, we want to diversify the op-
tions that agencies have.” We think that there is value in having
these standards and judging your investments against those stand-
ards so that we have some way of calibrating whether the invest-
ment returns what we hope it will return. And, as an appropriator,
I know you are very interested in that. And we are also saying that
it is important that agencies, when they adopt a standard, they
maintain some consistency so you can compare it from year to year.

But right now what we do not have is that kind of broader set
of standards that people can choose from. Now, it is the specifics
of Green Globes versus LEED versus others; that is part of what
we are trying to get out through the comment period, trying to un-
derstand whether we have picked the right ones, is this the right
approach, how do we move forward? The fact is, we are having a
conversation at least around the right stuff. And that is, how do
we get better data into evaluating the investments that the govern-
ment makes? Now there are questions about whether you are using
the right tools or not. But I tell you, that is progress over the way
much of our investment happens. And so I think that if we can find
some accommodation, if we can get some benefit from these com-
ments, hopefully we will come up with a system that takes us a
little closer to a better outcome.

Mr. WOMACK. But you have been on the job for several months,
and I am not asking whether there is universal agreement on the
other standards. I am asking for your opinion. Have we gone, have
we, I hate to say the word wasted taxpayers’ money, but in your
opinion, as the Acting Administrator, have we violated some of the
spirit of the voluntary consensus by being specific with LEED, in
your opinion?

Mr. TANGHERLINI. Well, no. I think that is why we have proposed
saying, “Let’s provide the possibility for agencies to consider alter-
natives.”

Mr. WOMACK. Reclaiming my time. I am just specifically asking
you, as the Acting Administrator, something is driving the rule-
making process, and I understand that, but can you defend the
LEED certification process versus, say, Green Globes, which is ar-
guably more affordable. We are talking about the expense of tax-
payers’ dollars here.

Mr. TANGHERLINI. Sure.

Mr. WoMACK. And it is just like the discussion that transpired
about conferences: Some conferences are better than other con-
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ferences. But I am just asking in this particular case, we have been
specific with LEED, have we missed some opportunities to save the
taxpayers money? I realize we are looking at it in the future, but
in the past, have we?

Mr. TANGHERLINI. Well, that is the point, it was not available in
the past, and so I think we have realized tremendous value
through using some certification process. I mean, clearly, maybe
there is benefit to using one versus another; that is a possibility.
But if you are using one versus none, that also could have wasted
taxpayer money. So I know in the one instance where I worked
with the certification process, using the LEED certification process,
to help us get the main Treasury building LEED gold-certified, that
we saved money for the Treasury Department. Now the relative
cost of LEED versus something else, since it was not an option, I
cannot really answer the question. I do know, though, by taking
the steps to get that certification and understand how we spent
money on energy, what kind of investments we needed to make to
reduce our energy intensity, approach different ways to cleaning
the building and operating the building, we saved the taxpayers
money. So it really depends on what you are looking at and what
was available to the people when they were making those deci-
sions. That is why we are trying to provide more competition, more
opportunity, but we want to make sure we do it within both the
spirit and the letter of the law.

CLOUD BROKER

Mr. WoMACK. I look forward to the conversation in the future on
this subject. I have got one more question, and that is, I am hold-
ing a letter that I sent to your agency on February 12 to you, and
asked for a 30-day response on cloud broker activities. And so, spe-
cifically, am I going to get a response to this letter, and can you
update this Subcommittee on the request for information, and are
you moving forward of the concept on cloud brokerage?

Mr. TANGHERLINI. No, I appreciate that, and I apologize that we
have not yet responded to your letter. You will get a response; I
will ensure that. The whole point behind issuing a request for in-
formation was to get at the very questions that you were asking
in your letter: Is there value here? Do we believe that having peo-
ple help agencies make the transition to the cloud can save agen-
cies money? There is concern about does that limit competition,
does it create another level of expense within agency contracting?
To answer that set of critical questions that you have, the best an-
swer is, “Look, the agencies will get to choose what the right path
is to conversion to the cloud.” Some agencies might be a little more
mature, they might have better skill sets, they might have better
understanding of their systems, and so going straight to a cloud so-
lution works for them. In other cases, having a cloud broker solu-
tion, someone who could walk them through that process, might
have value as well.

But we are still in the RFI phase, which means we are asking
for information. We have not done a request for proposals. There
is no contract vehicle yet. So I think we are still at the preliminary
phase so we can ask and answer the tough questions like the ones
you have posed to us.
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Mr. WoMACK. Well, as you know, this Committee and the full
Committee is always concerned about cost and the layers of bu-
reaucracy that add to the cost. And I know the estimate was a $20
billion cost of transition to cloud services. And I suppose one of my
concerns would be just that layer of bureaucracy and the extreme
cost, and maybe the limited interaction that agencies would have
with cloud services. And so that is what drives my letter, and it
is what drives my concerns on the issue.

Mr. TANGHERLINI. Thank you.

Mr. WoOMACK. I appreciate your time. I yield back.

Mr. CRENSHAW. Thank you. And on that issue of timeliness, you
know, everybody is pretty busy. And sometimes we get frustrated
when responses to our questions are, you know, 30 days or 60 days
old. And so we do not expect you to drop everything every time you
get asked a question, but I think we would really appreciate it if
we could have timely responses, perhaps no more than two or three
weeks. Could we agree to work together on that? Because I will
have some questions, I know other members will have questions
that they will submit for the record.

Mr. TANGHERLINI. And I think if we can have a mutual agree-
ment that we will answer the ones we can when we can. Some-
times the questions are very hard to answer. And in some cases,
we do not have the data, we have to find it. So if we could have
a continuous dialogue around that, and agree, you know, to get the
answers when we get the answers.

Mr. CRENSHAW. Well, I mean, you could just let us know if it is
going to be a while, or if you want to give a briefing, then we can
have a meeting. We are ready to do all that.

Mr. TANGHERLINI. No, I appreciate it.

BUILDING EXCHANGES

Mr. CRENSHAW. We have time for another round of questions. I
have one big question that I wanted to ask you about. I have been
reading about some of the high-profile property exchanges that you
are talking about. I think that there is one out in California, two
here in the District. And the one that I have kind of looked at is
the FBI building. And so I would applaud you all for trying to uti-
lize the assets we have rather than just asking for more money.
But if you are talking about exchange in a big building like the
FBI, in downtown Washington, D.C., that is a pretty big deal. Prob-
ably multi-year, multi-billion-dollar, multi-party, pretty com-
plicated transaction.

So a couple of questions about that. One, is that something that
you all have the in-house capability to assess and deal with? I do
not know if you have accomplished any big, high-profile exchanges
in the past five or 10 years. Two, is there a need to have any kind
of House or Senate approval or prospectus that we would see? And
three, how do you assess the value of something like that? Do you
do that in-house, or do you have outside consultants? Talk about
that because that, I think, if you are moving forward on that, that
is a pretty interesting deal, and it is a big deal, and I think it will
b}? high visibility. So I would like to hear how you plan on handling
that.
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Mr. TANGHERLINI. No, I think those are all reasonable concerns,
and we were pretty sure you would have them. But we want to also
recognize the interest we have seen from this body, from this Com-
mittee, in making sure that we are leveraging our assets and get-
ting the full value of them. We recognize the constraint that the
entire United States government is under, this Committee being
like my agency, a part of that broader issue of constraint. At the
same time, we have exigent, important, and pressing needs to de-
liver critical services to the American people such as the protection
that the Federal Bureau of Investigation affords us. And they are
operating in a building in which we are literally throwing good
money after bad at this point.

We have reached the end of the useful lifecycle of the building.
The building was designed for an agency that served a different
purpose in a vastly different time. We have talked to consultants
about the quality of the building, how you would renovate the
building. We have engaged experts in looking at the structure of
the building, the renovation, the ability to renovate the building.
GAO has kind of come behind our tracks to make sure that we
have used the right assumptions. The FBI has also engaged engi-
neering folks to look at the facility and understand their needs. For
the valuation of the building; we have used appraisers, we have
used third-party commercial appraisers. It is kind of hard to ap-
praise the value of something like the FBI building. There are not
a lot of “comps”, as they say in that business. So we have tried to
get a sense of what the commercial value is through, for example,
the square-foot value of sales in the area.

I tell you, we had some very skilled people within the organiza-
tion who are focusing on it. We are trying to get the right group
of people together who we will not be shy in making sure we retain
the best expertise to get the best possible value, because I fully ex-
pect to be before this body at some point, and in several points, I
would imagine, in this process, explaining how we are maximizing
the return of the investment that you made in building that facility
to begin with.

We think that there are a couple of steps on the authorizing side.
We have a Senate authorization; the House is looking at one as
well as a possibility. Whether that is necessary or not, I frankly do
not think that is particularly relevant. It is very useful to have a
sense of what the Transportation and Infrastructure Committee’s
interests are in the same way we got a sense from Environment
and Public Works. And then the question will be whether we gen-
erate enough resources out of the transfer of the building, if that
is the approach we take. We have not even settled if that is nec-
essarily the best way to do it. Do we get enough out of it to move
the project down? Do we have to come and seek additional re-
sources for you? So those all have question marks next to them. We
have not answered them yet.

But I think our imperative was to get off the dime, frankly, and
move forward and query the marketplace, see what was out there,
see what interest there was. I am happy to report there is an awful
lot of interest, 35 different responses to our request for information.
We have learned a lot. But then we have to go through a process
of trying to distill that and come up with what we think the right
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approach is, and then work with this Committee, among others, to
make you aware, and get your input and suggestions as well.

Mr. CRENSHAW. Well, thank you. I do not quarrel at all with, you
know, this kind of concept because we talked about all the property
that we know that we own or we do not own. And I know there
is an effort to sell some of the surplus property. But I think if you
can exchange a valuable piece of property like that and have a new
facility out somewhere that is more secure, and you know, just a
better place for people to go to work, and it does not cost any
money, shoot, that is what we ought to be doing more often. And
so I just want to be sure that as you undertake that, that we do
that in an appropriate way because it is, it is a pretty complex
transaction. Just selling a piece of property is tough enough, but
to actually do exchange, it could be very beneficial to the taxpayers
if it is done right. So I appreciate the work that you are doing as
you get started, and please keep us abreast of that, if there are
things we can do to help. Much rather have you go exchange a
piece of property and have a brand new building somewhere than
come ask us for some more money to build a building somewhere.
So thank you for that. Mr. Serrano.

BUILDING CONSTRUCTION

Mr. SERRANO. Thank you, Mr. Chairman. Mr. Administrator, let
me talk to you about the impact of the continuing resolutions, the
CR, on your agencies. As you well know, it looks like GSA is going
to be held at 2012 levels. What is the impact of those decisions,
particularly on federal buildings, current projects, and construction
jobs? And, in addition, I want to ask you very briefly also, some-
thing you dealt with in the past and that is the St. Elizabeth’s
project. How is that going and how does this impact it?

Mr. TANGHERLINI. Well, no, I think that is a great set of ques-
tions and it is one that we are very concerned about because if you
think about it, the 2013 levels really built off the 2012 levels,
which are, frankly, a CR off the 2011 levels. I think the last time
we had an appropriation was 2010, and so we have to guess, we
have to work off of those assumptions that were baked in several
years ago about agencies rent expectations, about need for mainte-
nance, and, frankly, the last several levels of funding for the orga-
nization have really been low in terms of making reinvestments
back in the properties that we own, so we just have not had as
strong a repair and alteration program.

[The information follows:]

In Fiscal Year 2012, GSA received its appropriations through the Consolidated

Appropriations Act of 2012, as opposed to being funded from a continuing resolution
based on FY 2011 funding.

We have really had no construction program, other than the Re-
covery Act program which came in in 2009, and so I think that is
a concern that we have. We look to what the business benchmarks
are, and the business benchmarks in real estate say you should in-
vest between 2 and 4 percent in your facilities of the fair market
replacement value of those buildings, and we have not been, for the
last several years, we have not been investing that amount of
money. We do know, also, from business benchmarks that $1 of
maintenance and repair obviates the need of $4 to $5 of capital re-
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placement. And so while we are figuring out ways to keep, you
know, the buildings at some level of operational quality right now,
what is going to happen three, four, five years down the road is
that that lack of investment is going to come back in the form of
really dramatic concerns and maybe emergent or exigent concerns:
boilers that stop working, roofs that fail. And so this is much like,
on a very grand scale, what it is like to be a homeowner, and the
fact that you need to continually make investments in your home,
recognizing that if you do not, you are going to have very expen-
sive, episodic, you know, step-function costs that you are going to
have to come up with ways to pay for it.

On the St. E’s project, we have enough resources to get us
through opening up the Coast Guard component, but then we fall
short on the subsequent phases of that project, and as a result, we
are not able to consolidate the dozens of leases that the Depart-
ment of Homeland Security has around the National Capitol re-
gion. We have the Homeland Security suboptimally spread out
across the National Capital region. It is costing them money in
terms of lease costs, but it is also costing them money in terms of
efficiency, the ability to collaborate, and maybe the ability, at some
level, to be as effective an agency because they have not been able
to fully come together in one headquarters location.

Mr. SERRANO. I mean, that project has been around so long, and
do you see something happening?

Mr. TANGHERLINI. Well, I have to say that the fiscal year 13 CR
level does not really give us much in the way of resources to move
the ball forward. We are trying ideas, such as the Federal Triangle
South idea, which is an exchange of several buildings down south
of Independence Avenue. One of the buildings involves Department
of Homeland Security. Perhaps if we could gain some value out of
that exchange, there would be something else we could do to help
the Department of Homeland Security, but right now, I just do not
see a financing solution for the completion of St. E’s.

CLOUD COMPUTING

Mr. SERRANO. Let me ask you a question very briefly about an
IT issue. I remember a hearing here where then Chairwoman
Emerson and I spent a long time talking about the cloud, so we
will bring the cloud back for a second. And your agency is a major
participant in cloud computing and setting the example for other
agencies. We have talked a lot about the cloud with our other agen-
cies, and there are varying levels of comfort with the security of the
information sent to the cloud. How has your experience been and
how comfortable are you that the information you have shared is
absolutely protected?

Mr. TANGHERLINI. Well, I think from a cloud computing stand-
point, we, too, are very concerned about information security. I will
tell you that they found the fact that we had access to our data
through the cloud incredibly valuable during the events of Hurri-
cane Sandy. We had employees who could not get to their federal
offices but were able to log into their email, were able to log into
our systems because those systems were resident in the cloud.
They were not locked into a proprietary kind of network, or system,
or structure. Because we are also very interested in helping agen-
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cies make that shift, and protecting the security and safety of data,
we have a program that we have launched in coordination with the
White House called FedRAMP, which allows us to get certification
of systems upfront so agencies do not have to go through the ardu-
ous process of certifying each individual cloud investment or sys-
tem that they use.

Mr. SERRANO. Right. One last question on that. We understand
that you are responsible for certifying cloud computing software to
ease use by other agencies, but that you have had to delay the ap-
proval process. What problems are you encountering and how will
tlllisdgffect the federal government’s ability to transition to the
cloud?

Mr. TANGHERLINI. Well, you are actually speaking about the
FedRAMP program. Some of it is that we have just had a huge
amount of response of interest of people being certifiers, so getting
through that process of certifying the certifiers has been a little
more arduous than we assumed.

Mr. SERRANO. So it was not a problem, as such.

Mr. TANGHERLINI. Well, it is a high-class problem at some level
but that having been said, we also want to make sure that once
certified, we have people that actually are up to the task, can do
the work. So I think that, you know, we have got to be thoughtful
and we have got to be careful. When we are dealing with some-
thing like IT security, you want to make sure you try to hit your
deadlines, but you do not want to make the deadlines controlling.
You want to make sure that the real controlling outcome that you
are going for is IT security.

Mr. SERRANO. All right. Thank you, Mr. Chairman.

Mr. CRENSHAW. Mr. Quigley, do you have any other questions?

Mr. QUIGLEY. No, Mr. Chairman, thank you.

Mr. CRENSHAW. Mr. Serrano, any more questions? Oh, I did not
even see you sitting there. All of your friends left.

Ms. HERRERA BEUTLER. All the boys left, Mr. Chairman.

Mr. CRENSHAW. All the boys left. Well, thank you, and I would
i:lertainly like you to have a chance to ask any questions you might

ave.

REAL PROPERTY DISPOSAL

Ms. HERRERA BEUTLER. I just wanted to kind of comment and
follow-up on what you were saying, and I was kind of trying to as-
sess just where your perspective is at, and I was encouraged when
you were talking about the FBI building. The bill that you ref-
erenced from the T and I Committee, I was on T and I last year,
was basically creating the Citizen Commission that said any time
you are going to buy a property, that you sell a property, or that
you consolidate. You know, it is a kind of a commonsense measure.
You know, I am curious as to how much property is the last, you
know, three, four years, since the recession have you downsized in
terms of co-location, consolidation, selling? How much are you actu-
ally selling?

I know times are tough; you know, you were responding to Mr.
Serrano’s question about the CR, the levels that we have been at
the last couple of years. I would submit for your consideration, I
do not know of a corporation, or a small business, or a family in
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the last four, five, six years who has not made the same kind of
tough decisions. You talked about being a homeowner. People sell
things. They get rid of cable. They moved the CEO from a back
headquarters into a room with everybody else. I mean, these are
real-world examples, and so, yes, you are having to do more with
less, but I guess I would argue that now is the time to be innova-
tive and creative with these. And I guess I would like to hear you
speak to that a little bit.

Mr. TANGHERLINI. No, I really appreciate that opportunity, and
I think that was what I was trying to get at with the opening state-
ment that I frankly think that GSA has, frankly, never been more
valuable in our history than right now. Why? Because GSA is real-
ly about leveraging the scale and the scope of the federal govern-
ment to trying buy things once and well, to drive down costs, and
to find those places where we have common administrative ex-
penses and try to get some benefit of the scale of them. I can tell
you in some very clear, high-profile examples, I think it was just
two weeks ago, for $19.5 million, we sold what we call the George-
town Heating Plant—a big empty building that was redundant to
another steam facility we had—that had been sitting empty for 20
years. We got that out into the marketplace. We had an auction.
It was exciting, the bidding; it was eBay on a grand scale. And we
had it sold for $19.5 million.

And the important thing about that is now that is a building that
is going to be returned to the economy. There are going to be jobs
created rebuilding that building; there are going to be jobs created
working for whatever happens in that building. And then there is
going to be taxes paid on a building, a building that did not pay
taxes before. Look, we are really interested in finding those oppor-
tunities; we are committed to pushing forward on them. We have
proposed an exchange for services on the 312 Spring Street Court-
house in Los Angeles, California, the idea being to ask someone if
they could take this beautiful, historic building that needs pretty
substantial seismic retrofit and trade it for a smaller, efficient of-
fice space that we could use to reduce rent cost for federal employ-
ees. We have asked the marketplace if anyone would help us with
the Dyer Courthouse in Miami, Florida.

We have put out a request for information for something we are
calling Federal Triangle South. It is six properties including the
Cotton Annex Building, the abandoned Cotton Annex Building; it
has been empty since 1986. And asking our private sector partners,
is there some more efficient way we can house federal employees
in the Department of Energy building, which is one of the least ef-
fective buildings of federal office buildings we have, which is an
ironic thing. I am not going to comment further other than to say
we want to help them get a more energy-efficient headquarters
building that allows their people to work in a more efficient, high-
quality workspace that reflects the work that they do today rather
than the work the building was built for in 1970. And then free up,
I think it is, three times the usable, developable space that is avail-
able there that is unrealized. We are working very closely with the
National Capital Planning Commission in the city to try to find
ways to do that.



158

We are looking across the country to find opportunities like that.
GSA headquarters itself is going to consolidate two leases into the
GSA headquarters. We added a little extra space to headquarters,
but what we have really done is reduce dramatically the amount
of space that employees have. I am sure you saw that article re-
cently in the paper about the CEO of the Energy Concern who was
moved out of a big corner office into his own cubicle. I am glad to
say that I am a cubicle companion with that CEO. I looked; his was
a little bigger than mine, actually. But the point is to do our work
efficiently and effectively, we need to demonstrate efficiency. And
GSA is going to lead, and we are going to do whatever we can to
help our agency partners who are also committed to those out-
comes, get those results as well. I look forward to a partnership
with this Committee to help us find, maybe in some cases, those
resources we need to make investments. In our 2013 request, we
had a request for consolidation money that would allow agencies to
make the necessary investments. Sometimes, you know, you have
to take down walls or buy new furniture to go from the office to
the cubicle.

Ms. HERRERA BEUTLER. On that front, would you be the folks
that we would talk to about maybe encouraging the EPA and the
IRS to use one television, in-house televisions, and 24-hour sat-
ellite studio versus that each having one across the street from
each other?

Mr. TANGHERLINI. Well, I think GSA could maybe play a stronger
role in helping agencies build that kind of collaboration and co-
operation. And I think, at a fundamental level, when I go and I
talk to those agency leaders, they are dying for solutions like that.
They are looking for answers like that. And so we have got to chal-
lenge ourselves to be a bit more aggressive and a bit more effective
in identifying those solutions, and bringing them back to the agen-
cies, and trying to find ways that they can realize those outcomes,
too. Because as I said earlier, every dollar spent on space you do
not need is a dollar that could have been put back into program
or returned to the taxpayer. And agencies are feeling that right
now.

Ms. HERRERA BEUTLER. Thank you. Yield back.

REAL PROPERTY DISPOSAL

Mr. CRENSHAW. Well, thank you. And just on that note, I know
that there is a plan, I think, to sell property every year, I think
maybe up to 100 properties, and most of them are smaller. But the
one that she talked about or you just mentioned, the big one, $19
million, that kind of high profile, I guess the kind of question is,
is why was that sitting there for, I do not know, 15 or 20 years?
And are there other properties sitting around? Is that something
that you all decided to do just recently, or is that something you
have always thought about doing, just never gotten around to do
it? Because there has got to be a lot, I think something like 9,600
properties, that there is a plan to dispose of those from time to
time. I know, I think our bill had a $100 billion from consolidation
that we never got around to passing. So talk about that, about
what are your plans? If you had the %100 million that we had put
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in our spending bill, how would you use that? A lot of little deals,
one great big deal, and how is disposal work coming?

Mr. TANGHERLINI. I think we would go with the little deals over
the big deals. But what we would like to do is find those with the
highest return on investment. Now, there was some language dif-
ferences we had about the bill, about whether GAO should evaluate
the, you know, return on investment analysis, but that is the kind
of thing we can discuss and work on. I will say that, at one level,
one concern we have about fixing a maximum amount of square
footage under the management of GSA costs us the opportunity,
maybe, to bring some of the other agency space under GSA so that
we can use some of our authorities to better utilize it. So that is
something else we can talk about.

But I will tell you this idea of pushing properties out more ag-
gressively, for example the case of the Georgetown Heating Plant.
It is a good example that we have to recognize that it is not always
that easy to just do it. It seems as simple as putting a house on
the market, but any effort that the government undertakes has a
huge environmental impact process we have to go through. We
have to do a screening to make sure that no other agency wants,
or needs, or uses that facility. In the case of the heating plant, we
had to make very, very clear that by taking that heating plant ca-
pacity offline, we were not jeopardizing the ability to actually heat
and cool the federal office buildings. In some cases, there were in-
vestments necessary to sever that plant from connections. So we
have to recognize that there is a whole spectrum of complexity in
moving some of these properties to disposal.

And so working closely with this Committee, I think that we can
explore ways that we can make that easier. I think that was the
nature of the Administration’s proposal around a civilian BRAC,
was trying to find ways to streamline that process a bit. But I also
think that, you know, looking at agency space, their needs, lease
expirations, and asking ourselves, are there targeted investments
we can make now to help agencies consolidate space, is the kind
of conversation that I think would bear a lot of fruit between GSA,
this Committee, and other agencies.

Mr. CRENSHAW. Yeah, I think in these difficult times everybody
is part of the belt-tightening, and we appreciate your willingness
to be part of that.

Mr. Serrano, you have any final thoughts?

Mr. SERRANO. I really want to thank you for your service, for
your work, for the study you’ve undertaken. At the expense of a
bad pun, as we want you to move into the cloud, we want you to
remove the other cloud that was hovering over the agency. And it
has been a difficult time, and it opened the doors for a lot of at-
tacks. And we have to be honest that so many of the attacks had
a base for people to be able to make them. And your mission is a
difficult one, but you have the support of this Committee, and I
know you have the support of the Chairman. I do not speak for
him, but we understand, we both understand the need for your
agency to do its job well because then it affects all of us. And so
good luck, congratulations, and just whatever you need from us,
just let us know. Except for dollars; he is very tight on dollars.



160

Mr. CRENSHAW. Well, I think we are all working, you know,
under some difficult economic times. But I think there is a positive
side of that, that makes us all look at ways to do things more effec-
tively, more efficiently. Government always needs money. But right
now we need something more, I mean, in terms of discipline and
all those kinds of things. So we thank you for what you are doing
to try to help restore the reputation that GSA, it got muddied a lit-
tle bit. I think credibility is important, and I appreciate what you
are trying to do. And anything we can do to help you do your job
in a more efficient way, we are ready to help. So with that, the
hearing will be adjourned.
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Financial Services and General Government Subcommittee
Hearing on the Ganeral Servmes Administration

Green Buildings )
Question: How much has GSA paid third-parties for green building accreditations? Please
provide a table of the amount paid, the number of accreditations, and the third~party
organization for fiscal years 2007-2013 to date, include energy performance programs such
as Energy Star. Please identify the street addvess for each accredited building and whéther
the building was either new construetion or existing at the fime of the accreditation. For
existing buildings, provide a table of the energy and water consumption and cost three
years before and after accreditation.

Table 1: Green: Bmldm Certification Fees* from FY 2007-2013

Number of Certifications
Total Fees Paid

Number of Certifications
Total Fees Paid . . 837,557.16

Numiber of Certifications 6
Total Fees Paid ) ] . . $70,730.02

Number of Certlf cations : B 13
| $74,121.39.

Number of Certifications
Total Fees Paid

Number of Certifications
Total Fees Paid

Number of Certifications

Total Fees Paid $166,762.00 $0.00
Total Number of
Certifications 7 72 310
Total Fees Paid ; $ 55,010.00 $ 514,361.51 $0.00

*Includes registration and certification fees
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Please find the following information in the attached tables:
o ' Listing of buildings with Energy Star, LEED, or Green Globes accreditations, and
whether.they were new construction or an existing building. -(Attachment A}
» Energy and water data for existing GBCS buildings. (Aftachment B}

Leaps in innovation can occur with small businesses and new start-up companies. [ applaud the
administration and GSA for their commitment to small businesses.

Question: What steps is GSA taking to encourage small businesses and start-ups to
compete as green building system providers with LEED?

GSA is committed to increasing competition in the green building market through local
community platforms. By focusing on the promotion of focal small business opporitunities
related o' green technologies and processes, sustained econormic grovwth in focal communities
can be realized. Policy for small business programs with respect to the green building market is
under development. Current GSA programs and inifiatives include training for small businesses
with respect to greenhouse gas inventory and reporting, information on potential subcontracting
opportunitios for projects such as Energy Savings Performance Contracts, and webinar focus
groups for green building market vendors. GSA is partriering with private industrial,
commissioning, and trade entities, as well as individual small businesses; to support small
business education and participation in sustainable acquisition. Specifically; GSA vendor focus
groups view presentations and provide feedback prior to their public refease. Vendorbenefits
include advanced viewing, free education, and insight to possible contracting opporiunities.
GSA benefits include relevant, understandable informational materials, a larger pool of
coniractors, and a desper understanding of green building concepts by vendors.

Congress included a consensus requirement in the Energy Independence and Security Act of
2007.

Question: Does GSA valae consensus standards?

GSA values voluntary consensus standards. OMB Circular A-119 (1998) establishes policies
on Federal use of voluntary consensus standards, based on the National Technology Transfer
and Advancement Act (NTTAA). These policies define voluntary consénsus standards bodies
as “domestic or international organizations which plan, develop, establish, orcoordinate
voluntary. consensus standards using agreed-upon procedures...” Voluntary consensus
standards are also defined by the attributes of openness, balance of interest, due process, an
appeals process, and consensus. The NTTAA directs Federal agencies to use voluntary
consensus standards to carry out their missions, and the use of other technical standards to
meet government needs is also allowed.

Question: And if so, which consensus standards does GSA use now and is it your goal to
increase your usage in the future across GSA?

GSA has adopted standards on health, safety, welfare, and security from the following
organizations: American Society of Heafing, Refrigerating and Air-Conditioning Engineers
(ASHRAE), International Code Council (ICC), National Fire Protection Association (NFPA),
Sheet Metal and Air Conditioning Contractors’ National Association (SMACNA), institute of
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Electrical and Electronics Engineers (IEEE), and -American Society of Mechanical Engineers
(ASME)}. GSA adopts additional consensus sfana‘ards as necessary.

Question: Under the Energy Independence and Secunty Act of 2007, is GSA allowed to
reconiinend more than one green cemﬁcatmn program? )

GSA interprets the Energy Independence and Securily Act as aliowing GSA to recommend orie,
many, or no green building cettification systems to the Department of Energy.

Question: Are there advantages to using more than one green certification program?

In its findings, the Interagency Ad-hoc Discussion Group, which was co-chaired by GSA, the
Department of Defense, and the Department of Energy, felf that agencies should have the
Aexibility to select the green building certification system that best suits its mission and portfolio
needs. However, agencies should be encouraged fo use.one green building certification systein
at the agency or service level for infernal consistency and 16 alfow for the most eﬁ;c;ent use'of
resolirces:

While each of the three green building certification systems reviewed by GSA is builf around a
set of standards, metrics, and tools that are internded to define what high-performance means in
the design, construction, and operation of buildings, the frameworks developed by the three
systems are different in structure and approach, which makes one-fo-cne comparisons
challenging. Using one system at the agency or service level allows the agency-toconsistently
report on ifs building performance against Federal requirements. In addition, the use of multiple
systems: at an agency or service level would increase costs related to personnel traiting and
accreditation.

World Trade Center Lease

Question: Please provide an analysis for the legal basis upon which GSA relied upon to
enter into a lease agreement with and obligate funds for the World Trade Center, Idenﬁfy
the specific statutory authorities and provide GSA’s interpretation thereof.

The signing of the World Trade Center lease was unique, representing the culmination of years
of negotiation on & lease arvangement in place of the one halted by the tragic events of
September 11, 2001.

it is GSA’s policy to seek approval of both the House Transportation & Infrastructure Committee
and Senate Environment and Public Works Committee before executing a prospecius-ovel
lease.

Virtual Employees
As of October 1, 2012, GSA was to have reviewed all existing virtual and satellite working

arrangements and then every August thereafter. Specifically, the review would determine if such
an arrangement was in the best interest of taxpayers and the agency.
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Question: What was the outcome of the review?

The review identified 454 formal virtual and satellite work arrangements within GSA. These
arrangemenis:resuitin a cost-savings to GSA of over $800,000 per year. . Most.of the virtual and
safellite work arrangements involve employees located in areas with lower locality pay rates
than the agency worksite. This resulls in a salary savings of approximately $1,875,000 per
year. These savings more than offset any travel expenses estimated o be approximately $1
miflion per year as a result of the virtual and satellite work arrangements.

Question: How many arrangements were reviewed?

All 454 arrangements were reviewed.
Question: How many were allowed to continue?

Al formal virtual and safellite work arrangements were allowed to continue. GSA put in place
controls to manage virtual and satellite work arrangements. We conducted a review of existing
arrangements based on those controls, and to date, existing arrangements have continued
based on either their cost savings or business benefits to GSA. There is now a process in place
to document the cost savings or business henefit for any arrangement, and lo assess and
approve any new arrangements before they are established.

Question: How many were terminated?

To date, no arrangements have been terminated as a resull of the review. Existing or new work
arrangements must comply with the controls put in place to manage travel costs resulting from
virtual or satellite work arrangements.

Question: How many new arrangements have been proposed, approved, or denied since?
Six new arrangements have been proposed and approved.

Question: How many arrangements were found to cost the same or less than, up to 10%
more than, or more than 10% of the cost would be if the employee were located at the
agency worksite?

324 arrangements cost the same or less, 127 cost up to 10% more, and 3 cost more than 10%
of what the cost would be if the employee were located at the agency worksite.

Question: What is the business case for these arrangements?

Most arrangements result in a cost savings. Arrangements thal represent a cost must
identify the benefits fo-the agency that justify the cost: Typieally, such arrangements result
in-a stronger pool of job-candidates or aid in the retention of a highly skilled employee. We
also identified mission-related work arrangements that serve as a means to extend GSA’s
range by focating employees close fo some of our customers without incurring the related
expenses fo maintain office space for one-employee. The contiols that GSA pul in place
last year require that all proposed virfual-and satellite work arrangements include an
assessment of the feasibility of performing the position’s functions remotely; the overall cost
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or savings of the arrangement; and, in instances where there Js a projected cost, a ralionale
regarding the benefits of the arrangement. All such arrangements must be approved by the
appropriate senior manager. C

Praperty Exchange Authority

Question: What statutory authority or authorities is GSA using to conduct the proposed
property exchanges for the Los Angeles courthouse, Federal Bureau of Investigation
headquarters, and Federal Triangle South?

GSA has several authorities surrounding exchanges, including 40°USC 581(c)(1), 40 USC 543,
and Section 412 of Division H of the FY 20086 Consolidated Appropriations Act (Section 412).
The latter authorizes GSA to convey real property and related personal property through-sale;
lease, exchange, “or otherwise, including leaseback arrangemenis.” Application of a specific
authority would be determined by the circumstance.

System for Award Management

Question: Has GSA realized any séving from retiring the four legacy sysfems that were
integrated into SAM?

To date, GSA has not yet realized savings from reliring the four legacy systems (CCR, EPLS,
FedReg, and ORCA) integrated info the System for Award Management (SAM). Adjusted for
inflation; the four legacy system combined contractor costs total $10.25 million per year™ and
SAM's FY 2013 estimated costs, including contractors, totals $13.13 million per year.

*Note: Analysis adjusts the FY 2010°$9.69 million in actual fegacy contractor costs out three
years at the OMB inflation rate of 1.019 percent, {0 arrive at $10.25 million.

Question: How much has GSA spent on the design, development, testing, and deployment
of SAM by fiscal year to date?

GSA has spent nearly $6.4 million to date since FY 2010 for SAM design, development. testing,
and deployment. This includes $1.62 million in FY 2010, $3.93 million in FY 2011, $791,223 in
FY 2012, and $62,377 to date in FY 2013

Question: How much has GSA spent on the operations and maintenance of SAM by fiscal
year to date?

GSA has spent nearly $42.52 milfion to date since FY 2010 for SAM operations and

maintenance. This includes $9.17 million in FY 2010, $14.73 million in FY 2011, $13.14 million
in FY 2012, and $5.63 million to date in FY 2013.

Spring Street Exchange
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GSA announced that it received 10 responses to redevelop Federal Triangle South and 35
responses for the Federal Burean of Investigation in media reports. Responses were due
February 3 and March 4, réspectively. Responses to the request for information regarding the
312 Spring Street Facility in Los Angeles were due February 11,

Question: How many responses did GSA receive for Los Angeles?

GSA received four responses fo the Request for Information for the Spring Street Courthouse,
and is in the process of reviewing them.

Bonuses as Percentage of Salaries
Question: Please provide a table that shows the following: See Tabie Below

1. Total salaries paid to Senior Executive Service (SES) and senior-level and scientific and
professional employees (SL/ST) in fiscal years 2010, 2011, 2012, and estimated for 2013
for PBS, FAS, and each Other Staff Office;

2. Total salaries paid to non-Senior Executive Service (SES) and senior-level and scientific
and professional employees (SL/ST) in fiscal years 2016, 2011, 2012, and estimated for
2013 for PBS, FAS, and each Other Staff Office;

3. Total awards granted to Senior Executive Service (SES) and senior-level and scientific
and professional employees (SL/ST) in fiscal years 2010, 2011, 2012, and estimated for
2013 for PBS, FAS, and each Other Staff Office; and

4. Total awards granted to non-Senior Executive Service (SES) and senior-level and
scientific and professional employees (SL/ST) in fiscal years 2010, 2011, 2012, and

estimated for 2013 for PBS, FAS, and each Other Staff Office.

SES salaries with award data

Gffice FY 2018 FY 2011 FY 2012 FY 2013

Pubiic Building Service 4,309,485 5,565,822 5,000,059 3.328,211
Federal Acquisition Service 4,584 732 5024078 5,305,733 4613268
Othar Staff Offices 8,688,620 9,780,288 9412048 2.438,965
Total, GSA 17,880,717 20,370,163 18,717,838 17,380,444
Total, GSA SES Awards 1,313,882 985,910 778,582 102,400

Non-SES salaries with award data

Office Fy 2010 FY 2011 FY 2042 FY 2013

Public Bullding Service 820218 517 826,443 402 593,958 280 551,017,504
Federbl Acquisition Sérvice 345,040,208 376,226,500 364,991,380 318,730,437
Other Staff Offices 182,715,838 235,280 798 232,182,615 272,504,044
Total, GSA 1.157,974,657 1.237,980,708 1,194,140,275 1,142,342,078
Total, GBA Non-SES Awards 39,749,243 41,181,453 29,551,158 10,600,000
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* Salaries is defined by Object Class 11, which-doesnotinclude beneflts. Award data dogs not
inclide the Office of the Inspector General, Flease note the source for award data is from
GS8A’s financial system, which tracks all awards by the date expended. GSA award data
repo{ied by the Office of the: Chief People Officer to. OPM s pulled from GSA’s human

“résources system, which tracks awards by the date authorized. ‘When requested. OPM
releases a-subset of award data that- would not mateh with the finrancial system.

National Federation of Federal Employees Settlement

GSA owes $30 million in back pay to up to 5,000 employees as a result of a settlement with the
National Federation of Federal Employees.

Question: Please provide an estimate of how much of each GSA budget account will be
drawn upon to pay the settlement, assuming the decision unchanged.

As a result of the setilement with the National Federation of Federal Employees, GSA paid $30
miltion to up to 4,000 current employees, in addition to former-employees; for back pay, i
damages, and aftorney fees and costs. The Federal Buildings Fund and the Acquisifion
Services Fund are paying over $27 million of the $30 million settlement, as the majority of
GSA's employees are fundsd by those funds. - The Working Capital Fund'is paying
approximately $1.7 million, with the Office of Government-wide Policy, the Operaling Expenses
account, and the Federal Citizen Services Fund totaling approximately $1 million.

Takings

Question: How many declarations of taking under section 3114 of title 40, United States
Code, did GSA file in fiscal years 2009, 2010, 2011, and 20127

GSA filed the following declarations of takings: five in 2009; six in 2010; six in 2011; and none in
2012.

Facilities Standards

Question: How frequently does GSA update, revise or amend the Facilities Standards for
the Public Buildings Service (P-100)?

Historically, the Public Building Service (PBS) P-100 has been updated every three fo five
years, with the last update published in November 2010. As an exception, GSA issued dozens
of amendments to the P-100 specifically for projacts funded by the American Recovery and
Reinvestment Act (ARRA) of 2008 fo address the high performance requirements.

GSA is currently changing the frequency of P-100 updates from three fo five years fo quarterly.
We anticipate that the new, performance-based version of the standard, will be published late
this fiscal year. We are in the final stages of an issuance review which began in the fall of 2012
and received over a thousand comments. .
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Question: What is the process for updating, revising or amending the Facilities Standards
for the Public Buildings Service (P-100)?

Under the current process; PBS’ Office of Design and Construction manages the P-100 update,
and it undergoes a relatively rigorous internal review before publication. The last P-100 update
underwent a rigorous internal review as well as review from outside organizations and individual
experts.

Currently in draft, the P-100 Manual of Procedures, estabiishes discipline-specific technical

committees, and an overarching steering committee to edit the P-100 on a continuing basis. All
amendments and updates will be published quarterly.

Question: Wheo within and outside of GSA participates?
Experts within and outside of GSA participate. Under the proposed new process, our intemal
experts around the country wil be largely contributing to the review and edits of the P-100.

These experts offer the practical perspective of implementation and variation in geographic and
climatic condifions.

Question: Is the process open to public comment?

The public will be welcomed to comment.  We are currently developing a new process by which
comments can be received and reviewed.

Question: Does GSA test, certify or approve specific building materials to meet the
Facilities Standards for the Public Buildings Service (P-100)? If so, what is the process?

In general, GSA leaves the testing and certifying éf materials to the industry groups that focus
on testing and certification. GSA only tests the performance of assemblies, such as facade

designs, o assure their capabilities in blast, air-fightness, thermal performance, and
constructability.

Question: Does GSA test, certify or approve specific building materials for any purpose? If
s0, what is the process?

GSA does not test or certify individual building materials.

Buy America Act

For years, the Financial Services and General Government (section 615, division C, P.L. 112-74)
has included a general provision providing exempting the Federal acquisition of commercial
information technology from the Buy America Act.

Question: Why is the provision necessary?

The provision récognizes the reality of today’s information technology (IT) supply chain—a
supply chain that relies increasingly on components manufactured globally and where the U.S.

8
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Govemment does not solely drive demand. It allows actess to IT products that are difficult, if
notimpossible, to acquire as domestic end products-as well as allowing access to mnovat]ve
technologies critical to maintaining compelitiveness:

Question: What is the impact on information technology procurements if this provisibn is
no longer included?

Without this provision, agencies could find itvery difficult and in some casesimpossible, to
focate commercially available IT products under the frade agreements threshold that meet the
testsof the Buy American Act. “Meeling the componentfest for-commercial IT that is-niot
“‘commercial-off-the-shelf’ could be burdensome for contractors and disproportionately so for
small businesses that are more likely to rely on lower dollar awards where the restrictions of the
Buy American Act are nol waived by frade agreements.

Question: Does the purchase of nondomestic information technology increase the Federal
government’s vulnerability to cyber attacks?

Purchasing IT from any source carries risk. These risks exist for a variety of reasons; they are
not solely the result of a global supply chain. For instance, counterfeit items, malicious code,
hardware trojans, or even poor manufacturing and software development practices pose risks fo
both the public and private sectors, whether the risks originate from foreign or domestic
sources. Understanding the application and environment for a given product - including
nondomestic IT ~ is essential fo managing risk in a global supply chain.

Question: What processes are in place to address information technology supply chain
risks?

The Federal Acquisition Regulation requires agencies fo address securily considerations during
acquisition planning and comply with {T secufily requirernents in the Federal information
Security Management Act, OMB’s implementing policies, and guidance and standards from the
Department of Commerce's National institute of Standards and Technology. GSA is actively
engaged with its interagency and privale seclor pariners t¢-address the rapidly evolving
cybersecurity environment, Under Executive Order 13638, Improving Critical Infrastructure
Cybersecurify, GSA and the Department of Defense, have specific responsibility for acquisition
related cybersecurily recommeridations. GSA is also providing support for Pres:dsm/al Policy
Directive 21 to strengthen and maintain secure and resilient critical infrastructure.

Questions for the Record Submitted by Congressman Jo Bonner

Mobile Courthouse

top pnomy for replacemem. Itis piam}y unsafe, but act;on to mplace it has been delayed for
years. . . ; e .

Question: will you commlt to workmg with local judges to find a sohmon as quickly as
possible?
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As GSA works through the process of defining more detailed project parameters for construction
of an annex in conjunction with alteration of the John A. Campbell Courthouse, we will continue
to engage both the local court and the Administrative Office of the U.S. Courts.

GSA’s mission is to serve its clients; in this case, the Judiciary.

Question: How would you rate your own agency’s customer service in this case?

G8A’s renewed mission is to deliver the best value in real estate, acquisition, and technology
services. As a part of this mission, we seek fo serve our partners within the government,
including the Judiciary.

For many years, the Judiciary’s Five-Year Courthouse Project Plan included a project to
construct & new courthouse in Mobile. The Judiciary’s Plan for FY's 2013-2017, which reflects
priotities approved by the Executive Committee for the Judicial Conference of the United States
in February 2012, includes Mobile as its top priority for construction appropriation. Design for
this new courthouse, originally funded in FY 2002, was complete in FY 2004. Due lfo the
Judiciary's moratorium on new courthouses from 2004 through 2008, the construction for this
project was put on hold.

GSA is working fo meet the Courts’ current needs in the most cost-effective manner possible,
while also ensuring thal any plan meets new sharing requirements of the Courts and makes full
use of the existing historic Mobile Courthouse. We believe that renovation with the addition of
an annex will support of the jocal court, the Adminisirative Office of the US Courts, and
Congress.

The new plan in Mobile proposes alteration of the existing, historic Campbell Courthouse fo
work in conjunction with a smaller adjoining courthouse annex in-liet of the originally planned
standalone courthouse. This plan will save taxpayers more than $100 million from what was
originally envisioned and provide a safe and secure facility.

GSA's FY'14 budget request includes funding for the renovation of Campbell.

Question: Would you provide to the subcommittee a list of current new construction of
federal buildings, including courthouses, land ports of entry, and other federal buildings,
aleng with cost and amounts appropriated and obligated for each?

See attached list of active capital projects. (Attachment C)

Travel and Tourism

Recent news reports indicated a GSA official that'was fired in connlection with the conferences
scandal has been rehired. I think you'll agree with me that it looks very bad for the GSA, and the
government as a whole, when a GSA official fired in connection with the lavish conferences
thrown with taxpayer dollars is given his job back.
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Question: What is the GSA doing to ensure it dees not again become a symbol for wasteful
government spending and disregard for fiscal responsibility?

Under new feadership, the Acting Administrator-has made clear that wasteful spending will not
be folerated. One of Acting Administrator Tangherlini’s first actions was to initiate a'top fo
bottom review of the entire agency that examined every aspect of how GSA operates-and led to
a series of common sense intemnal reforms that have improved oversight increased )
transparency, and enabled GSA lo achieve significant savings over the past year. .

The top to bottom review revealed several issues within the agency, including difficulties with
coordination, widespread duplication of support services and investments, and variable
performance throughout the agency. In response, GSA is consolidating key support functions
within the offices of the Chief information Officer, the Chief Financial Officer, Chief People
Officer, and the Chief Administrative Services Officer. Through consolidation, GSA has
realigned 1o allow our business units 1o focus on core missions, eliminate redundancies, and
increase efficiency, transparency, oversight, and management, In addition, GSA has clarified its
regional management structiure, strengthened Regional Administrators’ authorities, and -
empowered the Senior Procurement Executive to suspend or terminale procurement warrants.

Specifically on conferences and traval, GSA has taken several actions Io improve accountability
around conferences, travel, and spending in general.. GSA established new internal policies for
conferences and fravel approval. These policies require that employees consider virtual
alternatives fo conferences and travel such as video conferencing. When alternatives are not
suitable, all events must be mission-refated, use government facilities if possible, and eliminate
wasteful spending. To ensure accountability, alf GSA sponsored conferences and similar
events must be approved by the Chief Administrative Services Officer and, depending on'the
cost of the conference, the Deputy Administrator or Administrator. Travel has been restricled to
business travel and essential training, and requires the approval of the Headsof a Service or
Staff Office or Regional Administrator. In line with the Administration’s policies; we also-have
provided greater transparency info our conference expenses. All approved, agency-spensored
conferences held last year with a cost of over $100,000 have been posted on a publically
available website.

All employees are empowered to be vigilant and help prevent misuse of taxpayer dollars. ‘GSA
trained event coardinators within the agency omn how to prepare and submit requests for-
approval to host events such as conferences, award ceremonies, and intemal management
meetings. In addition, GSA developed a mandatory fraining course for all employesson
attending conferences, including events not hosted by GSA. The course helps employees:
understand what constitutes efficient spending; make a business decision on whether or notfo
altend a conference,; oblain management permission for attending a conference; understand the
best way to make arrangements at fow cost; and understand ethics rules on accepling meals
and gifts. The course is posted on GSA’s training platform, GSA Online Universily, allowing the
agency o track compliance and send reminders to employees {o ensure everyorie receives this
valuable training.

GSA’s wasteful spending of taxpayer dollars on lavish and unnecessary conferences has cast a
dark shadow over all government travel.

it
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Question: What can GSA do, and what is GSA doing, to fix the damage they have done to
the ability of federal employees to travel legitimately and responsibly in the course of their
work?

GSA’s new internal fravel policies are meant to ensure that taxpayer dollars are spent wisely
and efficiently. At no point did GSA hall travel for essential business related activities, such as
building inspections, contract reviews, and conducting onsite-monitoring visits. GSA
implemented new oversight and approval processes fo ensure that all travel was essential and
mission related. GSA wilf continue to difigently monitor travel and conference spending. -Under
GSA's new ceniralized process, there are multiple levels of approval, justification, and budget
requirements that must be met before any conference travel can be approved. Our Chief
Administrative Services Offfceris responsible for iniltial oversight and monitoring of conferences
and associated travel.

In addition, as part of OMB Memorandum-12-12 “Promoting Efficient Spending to Support
Agency Operations”, GSA and the Department of Defense (DoDj are conducting a review of the
Joint Federal Travel Regulation (JFTR} and the Federal Travel Regulation (FTR) to ensure that
those policies reduce travel costs without impairing the effective accomplishment of agency
missions. In support of this review, GSA has established the Government-wide Travel Advisory
Group (GTAC), comprised of industry and government travel experts, to examine government-
wide travel regulations and issue recommendations on how to increase travel efficiency and
effectiveness, reduce costs, promote sustainability, and incorporate industry best practices.

It is clear that as a customer-service oriented agency, GSA should spend time with clients, and
often GSA’s clients are out in the field, not in Washington, DC,

Question: Recognizing that GSA has rightly restricted travel and related expenses in
response to well-publicized scandals at the agency, at what point do restrictions on travel
become counterproductive?

GSA has limited travel to mission essential activities so as not to inferfere with its mission. GSA
serves many clients and partners in real estate, acquisition, and technology services.
Restrictions have not been implemented that would greatly burden our ability to meet with GSA
customers, the public, or vendors, or access certification and fraining opportunities.

Question: How should GSA balance maintaining the necessary checks and restraints on
excessive travel with the need to be present at agency projects and properties across the
United States?

GSA is already siriking a balance with a centralized process and multiple fevels of approval,
justification, and budget requirements for both travel and conferences. GSA employees can
fravel to conduct mission furthering activities on behalf of GSA as well as for meetings, training,
or conferences which are essential to our Agency’s mission while the Agency maintains strong
oversight over spending and attendance at such evenis.

LEED/Green Buildings
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The GSA Ad-Hoc Committee recommendations released-on February 5 include the need to
xmprove life cycle impacts. I applaud GSA for recognizing the value of life cycle assessment as
a science based evaluation of the envnmnmenta] 1mpacts of a product or material. Green Globes
currently uses a life cycle assessment appmach to evaluating building material choices, whereas
LEED currently does not.

Question: Why is GSA currently using a ratilig system that ignores this important science?

Life cycle-assessment (LCA) is- a complex process that is not yet widely used in the U.S. or the
rest of North America. Organizations take different approaches fo the practical application of
LCA because a full analysis of the environmental impacts of products is costly and time
consuming. Several organizations (both Federal and private} are developing tools to enable a
more widespread use of this evaluation methodology. The lack of consensus about which
impact categories to include, and the relative lack of rules for collection of product dala are a
challenge for advancing the consistent use of LCA in standards. LEED 2009, which GSA .
currently uses to measure achievement, includes credit weightings based on 13 environmental
impact categories for LCA identified by the Environmental Protection Agency.. More points are
awarded for strategies that have greater positive impacts addressing priorly issues - energy
efficiency and carbon dioxide reductions.

The government wouldn’t award all its defense contracts to one airplane manufacturer or ship
manufacturer; competition among providers brings costs down, spurs innovation, improves
product performance. Each manufacturer is competing to serve the government’s needs better.

Question: What steps has GSA taken to ensure that same approach here, and avoid.
outcomes where all the awards for green building systems essentially get awarded to one
provider?

GSA is currently conducting its statutorify-required mvfew of green building certification
systems. Since GSA first recommended the U8, Green Building Council’s Leadership in
Energy and Environmental Design (LEED) to the Secretary of Energy in 2007, much has
changed in the green building industry with the creation of additional green building certification
systemsand tools. GSA plans to submit its recommendations-lo the Department of Energy late:
this year on what green building certification system{s) the government should use that would
encourage a comprehensive and environmentally sound approach fo certifying green Federal
buildings.

The administration knows that leaps in innovation can occur with small companies and start-ups
as well as established, market dominant companies.. Both the administration and GSA have
repeated]y remforced thelr commltment to small busmess

Question: What steps is GSA takmg to-encourage small businesses and start-ups to
compete as green building system providers with LEED?

GSA is committed to increasing competition in the green building market through local
community platforms.- By focusing on the promotion of local small business opportunities
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related to green technolegies and processes, sustained economic growth in Jocal communities
can be realized. Policy for small business programs with respect to the green building market is
under development. Current GSA programs and initiatives include training for smal businesses
with respect to greenhouse gas inventory and reporting, information.on potential subconiracting
opportunities for projects such as Energy Savings Performance Coniracts, and webinar focus
groups for green building market vendors. GSA is partnering with private industrial,
commissioning, and trade entities, as well as individual small businesses, to support smalf
business education and participation in sustainable acquisition. Specifically, GSA vendor focus
groups view presentations and provide feedback prior to their public release. Vendor benefits
include advanced viewing, free education, and insight to possible contracling opportunities.
GSA benefits include relevant, understandable informational materials, a'larger pool of
contractors, and a deeper understanding of green building concepts by vendors.

Question: Have any LEED staff or members ever attended or participated with GSA at any
GSA retreat, conference, or workshop?

To our knowledge, no LEED staff or members have ever attended or participated with GSA af
any GSA retreat, conference, or workshop.

Question: Were other ratings systems representatives invited to attend?

To our knowledge, no other rating systems representatives were invited io attend any GSA
retreat, conference, or workshop.

Questions for the Record Submitted by Cangressman Tom Graves

I'was pleased to see your agency making some progress on its review of green building rating
systems with the request for information on February 5. I look forward to GSA moving forward
expeditiously on this effort, and receiving an update when the GSA makes their determination
this summer. The study conducted by the Department of Energy clearly shows that both LEED
and Green Globes met most of the federal building requirements — with Green Globes
performing slightly better for new construction and LEED performing slightly better for existing
buildings.

Question: Given the performance of these two systems, why does GSA suggest that only
one system should be chosen by an agency or service?

in its findings, the Interagency Ad-hoc Discussion Group, which was co-chaired by GSA, the
Department of Defense, and the Department of Energy; felt that agencies should-be
encouraged fo use one green building certification system at the agency.or senvice Jevel for
internal consistency and fo allow for the most efficient use of resources. While each of the three
green building certification systems reviewed by GSA is built around a set of standards, melrics,
and tools that are intended to define what high-performance means.inthe design, construction,
and operation of buildings, the frameworks developed by the three systems are different in
structure and approach, which makes one-to-one comparisons challenging. Using one sys!em
at the agency or service level allows the agency to consistently report o its buiilding
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performance against Federal requirements.. In-addition, the use of multiple systems at an
agency or service level would increase costs related to personnel training and accreditation.

Question: Doesn’t this have a negative effect on open cnmpetltmn and innovation in the
marketplace while potentially increasing costs" )

GSA believes open competition and innovation aiready exists in the current marketplace. in the
Federal sector, some agencies such as the Depariment of State'and the Department of
Veterans Affairs have been using Green Globes while other agencies such as GSA and the
Depariment of Defense have been tsing LEED. Thé i indings from the Interagency Ad-hoe
Discussion Group did not state that ail agencies had fo use the same green building cerfification
system. The findings stated that agencies, intemally, should be encouraged to use one green
building certification system at the agency or service/bureair level for intemal consistency and fo
allow for the most efficient use of internal resources.

I am concerned that GSA is ignoring the consénsus requirement written in the “Ej nergy
Independence and Security Act of 2007” in your use of LEED as GSA's singular green bmldmg
rating system.

Question: Can you tell me what steps GSA will take to ensure the gcverﬁment is only
supporting consensus standards as directed by Congress?

OMB Circular A-119 (1998} establishes policies on Federal use of voluntary consensus
standards, based on the National Technology Transfer and Advancement Act (NTTAA). These
policies define voluntary consensus standards bodies as ‘domestic or international
organizations which plan, develop, establish, or coordmate voluntary consensus standards
using agreed-upon procedures...” Voluntary consensus standards are also defined by the
atiributes of openness, balance of interest, due process, an appeals process and consensus.
The NTTAA directs Federal agencies to use voluntary consensus standards fo carry out their
missions, and allows the use of other technical standards fo-meet government needs. GSA will
continue fo follow the policies ess‘ablfshed by OMB Circular A-119.

One of the systems GSA is claiming is a consensus standard openly acknowledges that itisnota
consensus standard. .

Question: How can you justify this and make sure that your process follows the letter and
the spirit of the law? Of the three systems GSA is considering, only one is a full consensus
American National Standard (Green Globes). The US Green Building Council's LEED
system, has failed to become an ANSI standard and the Living Building Challenge opemy
acknowledges that it is not a consensus standard.

n GSA ’s green buiiding cetlification system rew’ew,; initially over 160 tools and certification
systems were identified in the current marketplace. “Undertaking a.detailed review of rh:s\large !
field of potentially useful tools was notcost-effective, so GSA developed & set of scresning
criteria to:namrow this field... To identify which systems met the minimum expectations of a green.
building certification system with respect fo the Energy Independence and Secunty Act, the:
following screening criteria were used;
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« Sysfems must employ whole building evaluation, addressing key sustainable design
and operations metrics;

e  Systems must be available in the U.S. market, and

»  Systems must have third party certification.

Three certification systems passed the screening criteria: Green Building Initiative's (GBI}
Green Globes® (2010), U.S. Green Building Council's (USGBC) Leadership in Energy and
Environmental Design® (2008}, and the Intemational Living Building institute’s Living Building
Chalflenge™ (2011). Following screening, these three systems were then evaluated against a
list of detailed criteria, which included wheiher the green building cerlification system was a
consensus standard, per OMB Circular A-119. In our evaluation, GSA acknowledged that the
Living Building Challenge was not a voluntary consensus standard.

G8A’s evaluation also concluded that LEED and Green Globes were developed as voluntary
consensus standards. ANSI publishes the Essential Reguirements: Due process requirements
for American National Standards. This document sets forth the requirements for developing
standards that carry the designation of American Nafional Standards. The process for
standards developing organizations to demonstrate conformity of individual standards with
ANSI's requirements has two parts. The first is demonstrating that the processes used by
standards developers mest ANSHs requirements. The second is demonsirating that individual
standards have been developed in accordance with these processes. To be designated as
American National Standards, the standards must have gone through the second step.

Although USGBC and GBI have demonstrated that their processes meet ANSI’s requirements,
currently, individual USGBC and GBI standards are not designated as American National
Standards.

Question: In an era of a $16 trillion debt and the sequester do you think there are ways
that the Federal Government can improve energy efficiency and build greén buildings
without paying for the US Green Building Council’s LEED plaques?

Green building cerlification systems have been identified as useful fools to document, track, and
report on a building’s progress foward meeting Federal requirements. “Although GSA’s current
green building certification system review found that no currently-available certification system
ensures that a building will meet all Federal sustainable design requirements {once certified),
the Interagency Ad-hoc Discussion Group felt that the use of green building certification
systems is a more efficient use of government resources because it eliminates the cost to the
Government of developing its own standards.

The Committee agreed upon report language last year that noted "GSA s current green building
policies and practices are tailored to reflect the standards of a specific third-party certifications
system rather than the public interest in greater energy and water efficiency.” It appears GSA is
sacrificing building performance and cost to-meet the goals of third party systems that have
nothing to do with federal priorities like energy efficiency and reducing costs to taxpayers.

Question: Did GSA consider Iast year’s Committee-passed report language on green
building rating systems and what best serves the public interest in this issue?
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GSA's policies and practices are tailored to promote high performance green buildings.to meet
the aggressive statutory requirements and administration goals onimproved energy efficiency,
reduced water use, and reduced greenhouse gas.emissions.. Green building certification
sys(ems are just one tool that GSA can-useto deliver better value and savings to the taxpayer
and meet Féderal green building performance requ:rements When these systems are used,
GSA provides specific guidance on the types of credits that are worthwhile based on their
attenuation to meeting Federal green building requirements. GSA’s priority Is to meet the
Federal green building performance requirements contained in law and executive order. To
accomplish this, GSA relies on many diverse third parties for standards, and determines the
govermnment's needs based on ana!ysis of the purpose of the facility, and comprehensive review
of the best practices of the many engineering, architectural design, and operations professions
involved.

Question: It seems no changes bave been made to address the 'capture’ of GSA by a single
third party - has GSA taken any internal steps to respond to the Committee's direction
from FY13:that "4l agencies should be wary of becoming captured; no third-party
certification program has a monopoly on how fo attain efficiency, much less sustainability.” ?

GSA and other Federal agencies use green building rating systems as a measure of
performance. The specifications used in contracts set the requirements for what is to be
constructed. GSA's requirements, for exampls, are confained in its Facilities Standards. The
Facilities Standards rely on muitiple codes and standards, including the American Society of
Heating, Refrigerating and Air-Conditioning Engineers (ASHRAE 80.1, required by statute)},
National Fire Protection Association (NFPA), Intermational Code Councit (1CC),- Institute of
Electrical and Efectronics Engineers (IEEE),  luminating Engineering Socisty of North- America
(IESNA), Sheet Metal and Air Conditioning Contractors' National Assaciation (SMACNAJ,
American Sociely of Civil Engineers (ASCE), and American Society of Mechanical Engineers
{ASME). These are designed to ensure that the government's requirements for functionality,
longevity, safety, energy and water sfficiericy, security, and healthfulness are met. No one-third
parly source addresses all the government's requirements. The Faciliies Standards have been
modified to incorporate new requirements 35 times since 2000, including tvo comprehensive
revisions to every section. Thus the GSA relies onmany diverse third parties for standards, and
determines the government's needs based or analysis of the ptinase of the facility, and )
comprehensive review of the best practices of the many engineering, architectural deszgn and
operations professions involved.

NASA Properties (PBS)

At a recent oversight hearing before the Commerce, Justice, and Science Subcommittee, NASA
Inspector General Paul K. Martin testified that “NASA is the ninth largest Federal Government
property holder, controlling approximately 4,900 buildings and structures with-an estimated
replacement value of more than $30 billion. In addition, more than 80 petceént of the Agency’s'
‘faciliﬁe‘s are 40 or more years old and beyond their deSIgn life. Under 1ts current policy, NASA
used, in suff cient condition that they do not pose a safety hazard. However NASA has not been
able to fully fund required maintenance costs for its facilities and in 2012 estimated its deferred
maintenance costs at $2.3 billion. One way NASA could reduce its facilities maintenance costs is
to reduce the amount of unneeded infrastructure in its inventory. To be successful in this effort,
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NASA must move beyond its historic “keep it in case we need it” approach of managing its
facilities. In an audit issued last month, the OIG identified 33 wind tunnels, test stands, thermal
vacuum chambers; airfields, and launch-related facilities that NASA was: not fully utilizing or for
which Agency managers could rot identify a future mission use. These facilities cost the Agency
more than $43 million to' maintain in FY 2011 alone.”

Question: To what extent is the GSA involved in the oversight of this issue, and are you in
agreement with their recommendations for cutting costs?

GSA works closely with NASA on a wide range of or real estate issues. GSA and NASA are
utilizing reafty authorities included in GSA's "Property Act”, NASA's "Space Act”, and "The
National Historic Preservation Act”. GSA and NASA are working fo develop

stronger analytics (utilization studies, targeted asset reviews, market studies, appraisals, etc)
designed to'inform realty strategies, Currently, GSA and NASA are working on outleases,
sales, and fransfers of manhy NASA holdings that are not meeting currént NASA needs. These
transactions will assist NASA in themore efficient operation of their real estate portfolio.

Questions for the Record Submitted by Congressman Kevin Yoder
No-Cost Contracting Models

In your {the GSA’s) testimony {p. 2), you state that you are focused on helping “agencies save
money on a wide range of support activities so they can focus on their core mission.” One of the
ways agencies can focus on their core mission and save money is by making use of the no-cost
contracting model. The model iscurrently used by the U.S, Department of Transportation,
Federal Motor Carrier Safety Administration, to manage the Pre-Employment Screening
Program, or 'PSP'. The online system makes driver safety records securely and instantly
available to trucking companies. A contractor manages all aspects of the system in close
partnership with US DOT. The contractor is paid by the trucking companies that elect to use the
systern. US DOT pays nothing to the contractor to provide services, and the contractor has to
meet and maintain compliance with applicable government security and privacy requirements,
Over 1.6 million requests for driver records have been completed. FMCSA's Administrator,
Anne Ferro, recognized the program's one-year anniversary and stated that "these results show
that carriers welcome PSP as an essential tool for making informed hiring decisions that lead to
safer drivers on our roads...we know that the majority of our nation's carriers and drivers strive
to operate as safely as possible. PSP makes their jobs a lot easier.”

Question: Given the success of the no-cost contracting model at the DOT, how will the GSA
look mcorporate this model more broadly, to give government agencnes aceess to this type
of savmgs for e-govemment services?"

GSA actlively seeks to provide services to agency customers in.the most cost effechve means
possible. An example of such a Service is the GSA Smaripay® program. The Smarpay charge
card program:allows agency ciustomers to realize confracting efficiencies by streamiining the
payment process.and eam-performance based refunds funded through fees collected by the
issuing banks from participating merchants.
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GSA conducts market research and reviews indusiry and govenument best practices o ensure
awareness of innovative coniracting models that enable GSA to minimize or eliminate the cost
of providing e-government services and maximize the efficiencies realized. As part of our
regular and ongoing effort to reduce the cost of pmwdmg govemment services, we will consider
your suggestion.

Question: Could the contractor could simply pay the GSA funding fee based on each
transaction completed, or at regular intervals based on the revenues generated from the
online service?

GSA uses various means to collect fees associated with our current acquisition programs. - For
the largest and most visible, the Multiple Award Schedule program, fees are remitted to GSA
each quarter based on contractor sales under their Schedule contracts. Funding mechanisms
for new programs GSA develops in the futare will be determined on a case-by-case basis,
depending on the specific nature of the programs they suppor.

uestions for the Record Submitted by Congressman Steve Womack

Green Building Standards -

OMB Circular A-119 requires federal agencies to use voluntary consensus standards. Green
Globes is.the'only commercial green building standard approved by the. American National
Standards Institute (ANSI), yet GSA has relied almost exclusively on LEED certification for its
buildings.

Question: Explain why GSA is disregarding this administrative policy concerning the use
of consensus standards.

OMB Circular A-119 (1898) establishes policies on Federal use of voluntary consensus
standards, based on the National Technology Transfer and Advancement Act (NTTAA). These
policies define voluntary consensus standards bodies as “domestic or international
organizations which plan, develop, establish,.or coordinate voluntary consensus standards
using agreed-upon procedures...” Voluntary consensus standards are also defined by the
atfributes of openness, balance of inferest, due process, an appeals process, and consensus.
The NTTAA directs Federal agencies to-use voluntary consensus standards to carry out their
missions, and allows the use of other technical standards fo meet government needs.

e The Green Building Certification System Review completed for GSA in March 2012
concluded that the U.S. Green Building Council's (USGBC) Leadership in Energy and
Environmental Design (USGBC LEED) system and Green Building initiative’s (GBI

- -Green Globes were developed as voluntary consensus standards, based on.criteria
deve!oped to address.the attributes outlined above.

e ANS/ publishes the Essential Requirements: Dué process requirements for American
- National Standards. This document sels forth the requirements for developing
standards which carry the designation of American National Standards:. The process for
standards developing organizations to demonstrate conformity of individual standards
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with ANSI's requirements has two parts. The first is demonstrating that the processes
used by standards developers meet ANST's requirements. - The second.is demonstrating
that individual standards have been developed in accordance with these processes. To

-..be designated as American National Standards, the standards must have gone through
the second step.

s Afthough USGBC and GBI have demonstrated that their processes meet ANSIs
requirements, currently.individual USGBC and GBI standards are not designated as
American National Standards.

Question: Explain what steps GSA will take to ensure the government is only supporting
consensus standards.

OMB Circular A-119 {1998} establishes policies on Federal use of voluntary consensus
standards, based on the National Technology Transfer and Advancement Act (NTTAA}. These
policies define voluntary consensus standards bodies” as “domestic or infemational
organizations which plan, develop, establish, or coordinate voluntary consensus standards
using agreed-upon procedures...” Voluntary consensus standards are also defined by the
attributes of openness, balance of interest, due process, an appeals process and consensus.
The NTTAA directs Federal agencies to use voluntary consensus standards to carry out their
missions, and the use of other taechnical standards to meet government needs is also allowed.
GSA has and will continue to follow the policies established by OMB Circular A-118.

As you know, GSA picks the ratings systems the government will use for green buildings, and it
has chosen LEED largely to the exclusion of competing systems. We all understand that
competition among providers is important; it brings down costs, spurs innovation, and improves
product performance.

Question: What steps is GSA taking to avoid outcomes where all of the awards for green
building systems get awarded to one provider?

GSA is following the NTTAA, as that statufe sets forth the way.in which the govermment should
use consensus standards. - In doing so, GSA is seeking and applying guidance from the
National Institute of Seience and Technology, designated in the Act as the entity to provide
advice {o other agencies in the Federal government.

Question: What steps is GSA taking to encourage small businesses and start-ups to
compete as green building system providers with LEED?

GSA is committed fo increasing competition in the green budlding market through local
community platforms. - By focusing on the promotion of local small business opportunities
refated to green-technologies and processes, sustained gconomic growth in local communities
can be realized. Policy for small business programs with respect to the green bullding market is
under development. Current GSA programs and iniliatives include fraining for small businesses
with respect to greenhouse gas Inventory and reporting, information on potential subconiracting
opportunities for projects such as Energy Savings Performance Conltracts, dand webinar focus
groups for green bullding market vendors. GSA is partnering with private induostrial,
commissioning, and trade entities, as well as individual small businesses, to support small
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business education and participation in sustainable acquisition. Specifically, GSA vendor focus
groups view presentations and provide feedback prior{o their public release. Vendor benefits
include advanced viewing, free education, and insight fo possible contracting opportunities.
GSA benefits include relevant, understandable informational materials, a larger pool of
coniractors, and a deeper understanding of green building concepts by vendors.
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WEDNESDAY, APRIL 10, 2013.

SMALL BUSINESS ADMINISTRATION
WITNESS

PEGGY GUSTAFSON, INSPECTOR GENERAL, SMALL BUSINESS ADMIN-
ISTRATION

Mr. CRENSHAW. Well, welcome, Mr. Serrano, and welcome you
all. Good morning. We will call this meeting to order. Today it is
April 10th, Wednesday. And today we finally received the presi-
dent’s 2014 budget request. It was due on February the 4th, but
it is better late than never. Those of us on this committee are
ready to move forward and keep doing our work.

Mr. SERRANO. It is a work in progress.

Mr. CRENSHAW. That is right. So today we have with us Peggy
Gustafson. She is the Inspector General for the Small Business Ad-
ministration. She has been there since 2009; has a budget of $16.3
million in fiscal year 2012. The SBA Office of Inspector General
has a significant job in conducting oversight of the SBA’s diverse
portfolio of programs, ensuring that the taxpayers in the small
business interest are protected and served well.

The SBA plays a critical role in maintaining and strengthening
our nation’s economy, assisting small businesses, providing small
businesses with access to capital, opportunities to compete for gov-
ernment contracts, and other technical assistance. Additionally, the
SBA helps businesses and homeowners affected by disasters get
back on their feet through the Disaster Loan Program. And this
year, SBA was appropriated $800 million to provide relief and re-
covery to small businesses, homeowners, and renters affected by
Hurricane Sandy. This is a massive effort that needs strong over-
sight.

And while the SBA’s programs are vital to getting our economy
back on track, the agency has to confront significant challenges in
executing its mission. Fraud continues to be a problem, affecting all
of SBA programs. Default rates within the business loan program
remain high, costing the government and taxpayers millions of dol-
lars. Excessive improper payments, weaknesses in procurement
procedures, and poor lender oversight are all issues that the SBA
must address.

The Office of Inspector General was created to promote economy,
efficiency and effectiveness in SBA programs and operations and to
deter and detect waste and abuse. So your job is an important one.
We look forward to hearing your testimony and like now to recog-
nize the ranking member of the Subcommittee for any opening
statement he might make.

Mr. SERRANO. Thank you, Mr. Chairman. I would also like to join
you in welcoming the Inspector General of Small Business Admin-
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istration to the hearing today. The SBA, as the chairman said,
plays a vital role in all of our districts, helping businesses to get
started, to expand, and to serve and employ our constituents. And
your office plays an important role in making sure that the assist-
ance is provided as effectively with as little waste as possible.

I will be interested in hearing whether you are starting to see
an increased level of fraud and what challenges you are facing, try-
ing to address these problems while coping with funding at last
year’s level. In addition, I look forward to hearing about both how
the sequester will affect your ability to fulfill your responsibilities
and how the impact of the sequester on the agency as a whole will
affect your work.

Lastly, I am interested in hearing your observations about the
SBA’s role in helping New Yorkers recover from Hurricane Sandy.
Now I cannot emphasize enough that that has been, as you well
know, something that we New Yorkers thought would never hap-
pen in our part of the world, and the devastation has been massive.
And you play a vital role, the SBA does. And we would like to
know what you know, what you see, and what adjustments have
to be made, if any. Thank you so much. Thank you, Mr. Chairman.

Mr. CRENSHAW. Thank you. And now Ms. Gustafson, we will turn
to you. And if you will make some opening remarks in the five-
minute range, and we will submit your written testimony for the
record. So please proceed.

Ms. GUSTAFSON. Thank you very much. And thank you, Chair-
man Crenshaw and Ranking Member Serrano, for asking me to
come testify before your Subcommittee today. I am extremely proud
to be here and represent the dedicated men and women of the Of-
fice of Inspector General in the SBA. As you know, my office is an
independent office within the agency. We conduct and supervise
audits, inspections, and investigations related to SBA programs
and supporting operations. Our job is to detect and prevent waste,
fraud, and abuse and promote economy efficiency and effectiveness
in the administration management of all the programs of the Small
Business Administration.

I believe that our investigations and report recommendations are
having a very positive impact on the integrity of SBA programs,
and that the results are very measurable. During fiscal year 2012,
my office issued 22 reports containing 126 recommendations for im-
proving SBA operations, reducing fraud and unnecessary losses,
and recovering funds. In addition, The Office of Inspector General
criminal investigations led to 59 indictments and 59 convictions of
subjects who had defrauded the government. In all, the efforts of
my office resulted in more than $90 million in office-wide dollar ac-
complishments during fiscal year 2012. Our fiscal year 2012 oper-
ating budget was $17.3 million, which included a $1 million trans-
fer from the Disaster Fund, specifically for our work in the disaster
area, so that the total office-wide dollar accomplishments rep-
resented more than fivefold return on investment to the taxpayers
through the Office of Inspector General.

Now, though, these figures confirm that our work is focused on
the areas of high risk, I am concerned about the continued finan-
cial and operational risks that exist within the agency. For exam-
ple, in the loan programs, the 7A and 504 loan programs, the max-
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imum allowable guarantee for loan has grown from $2 million per
loan to $5 million; for manufacturers in the 504 loan program it
is $5.5 million, which, of course, has the effect of expanding the po-
tential exposure of the taxpayer, should these loans eventually de-
fault. So this exposure, combined with a swollen portfolio and the
limited agency oversight, does increase the possibility of future
losses. SBA’s payments of guarantees on defaulted loans had evi-
denced an increase from the baseline of 2007, when $1 billion was
paid in guarantees on defaulted loans to $5 billion in 2010, $3.4 bil-
lion in 2011, and $2.6 billion in 2012. Now, it is noticeable and
noted that these figures are going the right direction. But, again,
we are concerned, especially given the larger loan amounts that are
now allowable under the programs.

The SBA contracting programs continue to be subject to fraud
and weak federal oversight, and the shortcomings in the agency’s
IT systems might hinder SBA’s ability to effectively manage the
programs. I do appreciate the opportunity to discuss how we have
proposed to address the noted and persistent risk this fiscal year,
though the budget is not out quite yet. So in the president’s fiscal
2013 budget, the president had requested a $3.1 million increase
in our budget, and we had received a mark in the House of $18.267
million, including the disaster transfer. And in the Senate, the
mark was matched at the president’s request of $20.4 million. And,
of course, we ended up operating under a CR, which we will do for
the remainder of the year.

But I am poised to use additional resources, should I ever 